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Preface
The emergence of the psychology and law movement can be seen as an
expres sion of the need to widen and shift the scope of traditional forensic
psychology and criminology. Psychologists became interested in legal topics
outside criminal procedure and lawyers started to take psychology seriously
outside clinical psychology. This interest dates back, both in Europe and the
United States, to the beginning of this century. The rea.! upsurge occurred
only two decades ago, first in the United States, later in Europe. After severa.! national conferences in England, Germany and The Netherlands, the First
European Conference on Law and Psychology was held at the Faculty of Law
of the University of Limburg, Maastricht, The Netherlands, half-way between
London and BerIin, 23-25 June 1988. The conference was an open one, so
Americans, Asians and Australians also participated, but the majority of participants came from England, Germany and The NetherIands.
Most participants were psychologists, and most of the lectures discussed
psychological research. In only one parallel session was legal theory the point
of departure. This sounds out of balance and, as a matter of fact, it was. To
equalize matters, most plenary sessions were given by invited lawyers. The
chapters in this volume were all, except the first, presented in earlier versions
at the conference. In selecting and editing, we tried to maintain the delicate
balance between psychology and law that the field of psychology and law, in
our opinion, requires.
Many books of readings on Law and Psychology suggest a successful integration of those two disciplines, but the gap to bridge is large. In fact, law
and psychology use two quite different languagesj they sometimes even use the
same word with the opposite meaning. Psychology is asocia! science, whereas
law is a politically based practice, with some emphasis on lega! theory and
legal history, but with equal emphasis on debating and negotiation skills and
competence in text handling.
If lawyers talk about psychology, they mention the psychology they encounter in law. They talk about themselves, their roles and about texts and
the hidden meanings in it. Psychologists talk about behaviour. For most
lawyers this is foreign, remarks made by outsiders. From a lawyer's point of
view, the psychology and law field is dominated by strangers. But the advantage of those strangers is that they like to do research and the lawyer is !ree to
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use that research to the extent he wishes, without obligation. The advantage
of being an outsider also gives protection: The psychoiogist can always defend
himself with the excuse: CCI am not a lawyerlt. Considering the foregoing, it
win come as no surprise that we make a dear distinction in the present volume
between lawyers on psychology and psychologists on law.
We would like to thank the Faculties of Law of Erasmus University, Rotterdam, Limburg University, and the Koninklijke Nederlandse Academie voor
Wetenschappen (The Royal Dutch Academy of Sciences) for the funds they
provided. In addition, the editors would like to thank Hans Crombag, for
being the inspiring mentor of the conference, and Erna Beurskens and Elly
Hoofs, secretaries at the Maastricht Faculty of Law, for their help before and
during the conference.
Rotterdam,
September 1988

Chapter 1.

Legal psychology or law and
psychology by Peter J. van
Koppen and Dick J. Hessing
Law and psychology has been a fast-growing field in the last two
decades. Much has been accomplished. In some areas, the insights gained
are remarkable, e.g. eyewitness testimony (Loftus) 1979; Yarmey, 1979») juries
(Hans and Vidmar, 1987)1 and proceduraI justice (Lind and Tyler, 1988).
. In this chapter, rather than giving a detailed account of research do ne in
law and psychology, we want to discuss the present state of the field as a whoie.
We will discuss what pretensions the field has and how the field faIls short or
surpasses expectations.
Usually pretensions are reflected in the names given. The field is given a
more modest name in the United States than on the continent: usually it is
referred to as law and psychology or psychology and law and sometimes a little more pretentious - as psychology and the law (Tapp, 1976) or the
psychology of law (Monahan and Loftus, 1982). On the continent, at least
in The Netherlands and in Germany, it is invariably named rechtspsychologie
(legal psychology).
The aspirations of an interdisciplinary field like law and psychology (to
remain modest for the time being) can be aimed in one of two directions: either
to make directly applicable contributions to practice, or to try to understand
the field through theory building. These two directions, of course, are not
independent: many successful applications williead to understanding, in due
course, and understanding will lead to applications. First of all, however,
psychology as a scientific endeavour should aim at understanding the object
of study and to that endeavour we restrict the discussion below. 2
lSee also the chapters by Sealy and by Bekerian and Dennett in this volume.
:ZIn the chapter by Lloyd-Bostock in this volume, the application of psychology in law is
discussed.
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A legal type of discussion would involve judging what has been accomplished for what it is worth. We win use a more psychological method, and
take the opposite approach: go through the field in a falsifying manner by
pointing out what has not been done and what is missing. This method releases us from the obligation to give an extensive review of the literature. Such
WOuld in any event be impossible in the available space. 3

Law
It is noticeable that, in most reviews of and genera! chapters in the field of
law and psychology, a dear definition of the object of study is missing. Surely,
most try to give a description of what law is. Of course, law itself is not
the object of law and psychology. The study of law is the burden of lawyers.
Nevertheless, a description of what law is can be a useful starting point for
our discussion. Recently, for instance, Blackman, Müller and Chapman (1984)
described law as a "socia! system created with a view to regulating the conduct
of the members of a community" (p. 3). Sin ce psychologists commonly leave
the study of socia! systems to sociologists and politica! scientists, 4 the object
of law and psychology is apparently twofold: "regulating" and the (regulated)
behaviour of individua!s. The former is the study of law as a behavioural
technology (Crombag, 1982); the latter is concerned with behaviour under the
influence of law and in the legal system. We win discuss each in turn.
3Extensive reviews were given by Tapp, 1976, 1977 and Monahan and Loftus, 1982.
See also Bermant, Nemeth and Vidmar, 1976; Cohn and Udolf, 1979; Ellison and Buckout,
1981; Farrington, Hawkins and Lloyd-Bostock, 1979; Feldman, 1977; Greenberg and Ruback,
1982; Hans and Vidmar, 1986; Kerr and Bray, 1982; King, 1986; Kolua, 1972; Koneëni and
Ebbesen, 1979, 1982; Lipsett and Sales, 1980; Loftus, 1979; Monahan, 1981; Monahan and
Loftus, 1982; Müller, Blackman and Chapman, 1984; Nietzei, 1979; Reiser, 1982; Robinson,
1980; Saks and Hutie, 1978; Sales, 1977, 1981; Sprague, 1982; Tapp, 1980; Tapp and Levine,
1977; Toch, 1961; Wexler, 1981; Yarmey, 1979.
4That apparently is not obvious for everybody. King, in his seminal book Psychology
in and Out of Court (1986) reproaches psychologists working in the field of law for not accounting for differences between countries in legal system and legal culture (see for instanee
his comments on Greenberg and Ruback, 1982, and Koneèni and Ebbesen, 1982). That,
however, is not the task of a psychologist. Psychology should study behaviour under the law
and within the legal system, given the legal system. In doing 50, typical characteristics of
the legal system at hand should be made explicit as much as possible, to aid generalization.
King's critique holds on the point that the latter is seldom done. Cross-cultural comparisons, however, become important in, for instance, the studies by Thibaut and Walker, 1975
on preference for an adversarial or an inquisitorial procedure. They not only claim that individuals universally prefer an adversarial system, but implicitly also claim that sueh a system
would be better everywhere. The claims are enunciations on the level of sodal systems, and
thus require cross-cultural testing.
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Behavioural technology
Traditionally, the behavioural technology of the law is laid down in legislation
in civillaw countries and in precedents in common law countries. Nowadays,
both systems have grown a little closer and thus, in both statutes and prece·
dents comprise the set of legal rules. 5 Underlying these rules are assumptions
of how individuals behave and how their behaviour can be regulated. Since
these assumptions are about the behaviour of individuals, they are available
for empirical research and testing. To some extent, both have been done in
the field of law and psychology. Monahan and Loftus (1982) name only one
(i.e. competence of children), but of course the extensive literature on, for
instance, eyewitness testimony (Loftus, 1979) or instruction of the jury (Hans
and Vidmar, 1987) implicitly forms a test of leg al assumptions. All together,
however, only scattered and isolated assumptions of the law are tested, usually
aiming at direct application in the courtroom. The body of research in the law
and psychology movement resembles, in this respect, more a bunch of capita
selecta. 6
The body of law contains many more and many more central and fundamental assumptions about behaviour than are touched upon in the field. A
popular example of a central assumption in law, which applies to crimina! as
weIl as civillaw, is the assumption of a free wiIl (see, for instance, Blackman, Müller and Chapman, 1984: 11), i.e. that individuals can validly be
held responsible and accountable for what they do. It is evident fr om attribution theory (Fincham and Jaspars, 1980; Semin and Manstead, 1983) and
from research (Ten Kate and Van Koppen, 1984) that observers and judges
foIlow psychological predictions in ascribing responsibility, but whether such
is validly done remains untested and is not discussed. In criminal law, such
a discussion could have far-reaching consequences for the insanity defence; in
civillaw the discussion could shed light on the continuing shift from liability
based on fault to strict liability.
Of course, such assumptions are difficult to test: the assumptions that
underlie law are hard to discover. The body of law is by no means unified,
even in a single legal system, because it is the result of a political process
by ever·changing legislators during a long period. That so few attempts have
been made to test fundamental assumptions in the law, however, may be due
to the predominance of the United States in the law and psychology field.
Common law is judge-made law and develops from case to case. Therefore,
there is harclly any need for jurisprudence in law. The few attempts to develop
jurisprudence in the United States (FulIer, Pound, Llewellyn, Hart), then, are
5That is, statutes and precedents comprise the leg al rul es on a national level. As we
shall see, the national rules are a very small portion of the legal rules that apply to each
individual.
6S ee, Cor instance, the subfields as divided by Tapp (1976) or by Blackman, Müller and
Chapman (1984) in which hardly any structure can be discovered.
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cited over and over again by psychologists, as if no other lega! scholars ever
existed except, of course, Cardozo. To study assumptions in the body of law,
a rea! body of law is needed. Such a body can only be provided by lawyers
who attempt to bring together the inherently very diverse notions in legislation
and precedents (for instance, the German Esser, 1956, 1965 or the Dutchman
Scholten, 1974).7

Behaviour under the law
We identified the second (part of the) object of law and psychology as behaviour under influence of the law and in the legal system. That is a great
deal of behaviour indeed. Legally binding rules are issued by many bodies:
ranging from parliament, to the local school-board, to you and your contracting partner. These rules cover a wide range of behaviour: a.t what hours you
can drink (England and Wales), what books you can borrow from your local
library (United States), where you can work as a communist (West Germany),
where you can buy your 'dope' (The Netherlands), whom you can or cannot
murder (in any army), to name but a few. The field of law and psychology,
however, has almost exclusively been concemed with courts and criminals,
and even there, onIy some of the behaviour of some of the participants is well
documented. 8 The choices made seem to be based mainly on the availability
of subjects and the availability of adequate psychological theory. We wiIl give
some examples.
The most fully developed areas of study are those of eyewitness testimony
and jury behaviour. Eyewitness testimony is a subject which is idea! for the
laboratory. Eyewitnesses are, in many respects, poor in giving their testimony
and any experiment can be tied to reality by the argument that, if they are
poor in the laboratory, they will surely be poor in court, under stress and
after a long period. The study of juries is also almost exclusively based on
simulated jury experiments. There, much greater problems in generalizing
"to reality exist, among other things, because subjects lack real responsibility
towards defendants (King, 1986).
For experiments for both eyewitness testimony and jury behaviour, the traditionally-used subjects are usabie: under-graduate students and the genera!
public. In studies on other participants in the court room , finding good subjects
is much more difficult. That is evident from the studies undertaken and not
undertaken: lawyers are rarely used as subjects, prosecutors hardly ever, and
research on judges has vanished almost completely, except where court files can
TRommers and Ruimschotel, in their respective chapters in tbis volume, discuss fundamental assumptions in the body of law !rom a psychological perspedive in the manner
described here. The two chapters by Carson in the present volume aUempt the same thing
from a legal point of view.
SIn Oddie's chapter in this volume a much more dynamic picture is given of what happens
in the courtroom, than that which usually emerges !rom research in psychology and law.
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be used. Outside the courtroom) law and psychology is hardly active at all.
Police ofticers and prison personnel can sometimes be studied) usually because
higher officials deern these studies useful for policy reasons. 9 In civil and administrative law) we know of only a few studies done outside the courtroom. 10
The court room itself, however, is only a small) not to say tiny) part of law.
Most criminal cases) and the vast majority of civil and adrninistrative disputes)
are handled elsewhere. We, therefore, know little of the behaviour of criminals
who never end up in court. An atypical, but nevertheless important, example
is tax behaviour. In The Netherlands only about 3 percent of the proven tax
fraud cases reach the court (Hessing) Elffers and Weigel, 1988). This involves
such a small proportion of tax frauds) that, for a study of tax behaviour) courts
are very unimportant indeed. l l Since law - at least at the i deologi cal level
- is also meant to prevent crimes and disputes, what happens outside the
courtroom should also be considered as part of the field.
The emphasis on courts in the law and psychology move ment gives a skewed
image of behaviour under the law and in leg al contexts. This is most obvious
in studies of the parties in civillaw disputes. The cases that come before a
judge represent only the very tip of an iceberg. The vast majority of dis put es
are settled outside the courts, and there is every reason to believe that the
disputes which do reach the courts form a biased sample (Priest and Klein,
1984), and that the parties who become litigants form a biased sample of all
parties in dispute (Vidmar and Schuller, 1987).12

Psychology
Most of what we discussed above is not new. Lind remarked, in 1977, that
the volume by Bermant, Nerneth and Vidmar under review, "like most of the
literature on psychology and the law, contains more works that respond to the
immediate concerns of the law rather than to a general understanding of legal
behavior" (p. 647). It is possible that psychologists working in this field are 50
much concerned with acceptance by the leg al community (e.g. King, 1986: 2829; Melton, 1987; Melton, Monahan and Saks, 1987; Tremper, 1987; Monahan
and Walker, 1988) that their efforts williead to an understanding of defendants)
witnesses, juries or courtroom interaction, but not to understanding law.
Lind (1977) continued his critique by adding that the existing literature in
psychology was neglected. King (1986) widened and expanded tha.t critique.
ti An example of a study on prison personnel which goes beyond sueh poliey reeommendations is the chapter in this volume by Lösel, Bliesener and Molitor.
10Exeeptions in civillaw are, for instanee, Ross, 1980; Williams, 1983. A fine example of
a study relevant to administrative law is the chapter by Bierbrauer and Volkmann in tbis
volume.
llSee the chapters by Long and Swingen and by McGraw and Scholz in this volume.
12Groen, in tbis volume, eloquently sketches much of litigants' behaviour commonly leCt
out of studies in psychology and law.
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Although King's comments go far beyond a discussion of law and psychology
proper,13 both his and Lind's discussions show that research in law and psychology lacks theory. For a deeper understanding of law from a psychological
perspective, research must be led by theory, while at present most research is
based on practical courtroom questions. 14

Conclusion
The previous discus sion can be summarÏzed as follows: the field of law and
psychology needs both more psychology and more law. From the law side,
research tackles too few general assumptions in the body of law and too few
participants in the legal system. On the psychology side, research is guided
too little by psychological theory and too much by practical questions. The
present name for the field - law and psychology - therefore seems quite
appropriate for the time being. What has been studied and accomplished in a
short period of time, and the present growth rate of the field, however, justifies
the expectation that in due course the field can be called rechtspsychologie or
legal psychology.
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Chapter 2

Psychology and law: From
understanding to influencing law
in practice by Sally
Lloyd-Bostock
My title is /rom understanding to inftuencing law in practice, and I shall
divide my paper perhaps a little artificially into two parts corresponding to
this title. 1
First I shall discuss understanding - what progress have we made in understanding law, legal processes, leg al institutions, or aspects of human behaviour
that might be the subject of advice to lawyers? Secondly I shall discuss infiuencing - how does psychology influence law? What are the routes or channels
of influence, the dilemmas for psychologists who become involved in influencing law, and the political realities of having an influence on law or legal policy?
Lastly, by way of conclusion, I shall discuss the step from understanding to
influencing. In many ways this is the heart of the matter. When psychology
moves !rom seeking to understand to seeking to influence law, we open a very
large can of worms. Extraordinarily difficult and complicated ethical questions
have to be confronted by lawyers as weIl as psychologists. I shall discuss some
of these, and I shall suggest that there is no hard line between understanding
and influencing. It is not a step that psychologists can always control. The can
of worms is opened as soon as psychologists appear to have anything useful or
interesting to say about law and legal processes.
I shall not attempt to review developments in law and psychology - that
would be impossible. In fact, I shall say rather little about specific are as of
research or practice. Rather I shall make some quite general points and raise
lThis chapter includes some material originally published in S. Lloyd-Bostock (1988)
The Benefits of Psychology: Possibilities, practice and dilemmas', The Briti8h Journalof
Psychology.
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issues that I think are important at this stage in the development of the field
of law and psychologYi and that I hope might get discussed.
I may sometimes sound negative because I am not going to be listing psychology's achievements in this field. I should therefore stress at the outset
that my comments should be heard against a background of recognizing that a
remarkable amount has been achieved and that there is a lot of truly excellent
work going on. Especially in the last three or four years we have seen great
strides in the scope and sophistication of researchj and in communicating that
work effectively to the legal community. My view of the field is not negative,
quite the reverse. In this paper I aim to be constructive in raising issues that
I think need debate.

U nderstanding law in practice
It is generally agreed that there has been an enormous growth of research in law
and psychology in the past 15 years or 50. I think there would also be general
agreement that it has meant increased understanding of law in practice.

The context of recent progress
To see just what has been achieved it is worth looking back a bit. Legal
scholars in the US such as Wigmore, Hutchins and Llewellyn opened the door
to psychologists 60 to 70 years ago, when they explicitly recognized that many
of the questions they were concerned with were psychological questions. But
little of practical significance materialized for another 50 years or so. The
invitation came too soon for psychology, and was based on an overoptimistic
view &mong lawyers of what could be expected of the social sciences.
Hutchins wrote in 1933:
"The fact was that though the social scientists seemed to have a
great deal of information, we could not see, and they could not
teach us, how to use it. It did not seem to show us what the courts
would do or whether what they had done was right. For example,
the law of evidence is obviously fuIl of assumptions about how
people behave. We understood that the psychologists knew how
people behave. We hoped to discover whether an evidence case
was 'sound' by finding out whether the decision was in harmony
with psychological doctrine. What we actually discovered was that
psychology had dealt with very few points raised by the law of
evidence; and that the basic psychological problem of the law of
evidence - what will affect juries - and in what way - was one
psychology have never touched at all [... J" (cited in Twining, 1985:
137, Footnote 17).
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Since that was written, several areas of law and psychology have developed
specialist literatures of their own - perhaps most notably, work on precisely
the topic that Hutchins mentions, evidence and juries. As weB as looking back,
it is worth briefly looking sideways at the broader context of law and psychology research. Recent developments in law and psychology are part of a wider
intellectual movement. In the 1970s and 80s there has been very strong growth
throughout the social sciences and the law, especially in economics and law,
but also in sociology, anthropology and politica! science. These developments
arise partly from developments within the discipline of law itself, which have
created an intellectual climate more receptive to ideas fr om the social sciences.
Starting with the Realist movement in American law schools in the 1920s
and 30s, there has been a shift of focus away from 'law in books I to 'law in
action'. This shift of focus meant a shift from an exclusively norrnative perspective within academic law to an empirica! perspective. Lawyers themselves
have become much more interested in understanding law in practice.
Psychologists, naturally, tend to see law and psychology as a field of psychology - usually applied psychology - rat her than as part of the broader
field of socio-legal studies. As aresuit, law and psychology as a field has been
constrained by a lack of awareness of the broader context. Because psychologists tend to be interested in questions at the micro level, they tend to neglect
some macro questions about the role and functions of law in society. These may
not be strictly psychologica! questions, but as a background to work in this
field it is important to be aware of some of the wider debates against which the
work is set. Lawyers are often accused of being narrowly traditional. 1 believe
that the traditions of the discipline of psychology have led psychologists to
approach problems from a rat her narrow perspective, partly because the field
of law and psychology has had to fight for respectability within the discipline
of psychology i tself.
I might add that, although some lawyers are now much more interested in
empirica! approaches, the majority are still 'black letter' lawyers. Although
we have lawyers working at the Cent re for Socio-Lega! Studies in Oxford, they
are an unusua! breed. Most academic lawyers are at best uninterested, and at
worst hostile to socio-legal research. The same applies to practising lawyers.
Of the social sciences, only economics has 50 far succeeded in establishing itseIf
as mainstream within the discipline of law.

Indicators of growth
The growth of research in law and psychology has been increasingly backed up
by other indicators of growth of the field. It is now no longer unusua! to find
articles on legal topics in psychology journais. In 1977 the first issue of Law
and Human Behaviour was published. I could list many other indicators of the
growth of the field, especially in the US. The American Psychology-Law Society
created in 1968. In 1977 the British Psychological Society established the
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Division of Criminological and Legal Psychology. Conferences and symposia
on law and psychology have become regular - for example, the DCLP holds or
sponsors two or three meetings a year. The American Psychology-Law Society
holds a biennial conference. The present conference in Maastricht links these
activities more firmly with what is happening in Europe. As weIl as research,
training in legal or forensic psychology is spreading. Clinici al psychologists
both in the US and Britain are likely to get some training in forensic work.
Severaljoint law/psychology programmes now exist in the US. In the US law is
a second degree, so that such programmes are in some ways easier to establish
within the existing system. John Monahan and Elizabeth Loftus report in
their 1982 review that a third of all graduate psychology departments in the
United States now offer courses related to law (Monahan and Loftus, 1982).
The activity that all these indicators represent is taking place across a very
broad front. Virtually every area of psychology has some actual or potential
practical relevance to law. As mentjoned above, several major areas of research
in law and psychology have their own specialist literatures - eyewitness psychology, juries, children and the law, procedural justice, sentencing and many
others. Great progress has certainly been made in understanding these Moue
aspects of law and legal processes. 1 shall confine my comments here to the
fundament al question of validity. We have all this research evidence; but how
much does it teIl us about the real world of law in practice?
Validity of research
External validity is the central methodological issue in legal peychology especially the external validity of laboratory simulations. As in any field of
psychology there is a trade-off in legal psychology between interna! and extema! validity. Both are, of course, important. But for a variety of reasons,
internal validity has been too readily emphasized over external validity in legal psychology. One reason may be that externa! validity is often simply more
difficult to ensure. The 'real world' is complex and slippery. But another important reason is that much of the research has arÎsen from theoretical interests
within psychology rat her than from questions specifically about law and lega!
process. It has been geared towards publication in recognized psychology journals. lts primary audience has often been ot her psychologists. The criteria by
which it is judged come from this context. It is therefore judged rigorously
in terms of internal validity and the advancement of psychological theory; but
less rigorously in terms of its external validity and practical usefulness.
I would not suggest that we should demand high external validity for every
study in the field of legal psycholgy. A single piece of research on its own
can rarely provide the basis for practical conclusions. Research which has low
external Validity can certainly be useful as part of a programme of applied
research - indeed it may be an essential component. My point is simply that
it is necessary to be dear about the purposes of research and what inferences
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can and cannot be drawn from it.
Several studies in legal psychology have demonstrated that we cannot take
for granted the external validity of even quite realistic seeming simulations.
One of the best, and best known examples is the work by Vladimir Koneëni and
Ebbe Ebbesen on sentencing and bail setting in San Diego (Koneëni and Ebbesen, 1979). They used multiple methods and compared the results obtained by
the different methods. Their work on sentencing for example involved six data
collection methods: (1) interviews with judges, (2) questionnaires to judges,
(3) rating scales for judges students and attorneys to complete, (4) simulations
of sentencing using judges probation oflicers and students, (5) observation and
coding of sentencing hearings and (6) analysis of archival material in the court
files.
Their results showed that very different conclusions would be drawn on
the basis of each of these methods, casting doubt on the external validity of
simulation research even when judges themselves were used as subjects.
In the field of eyewitness research, it is now widely accepted that research
settings need to be as realistic as possible, and some very realistic staged
events have been devised. Eyewitness researchers are becoming suspicious of
each otherj if something dramatic happens when they are together, they immediately assume it is a field experiment' But even staged events still require
a leap to be made to the real thing. This was illustrated by the study carried
out by Yuille and Cutshall, published in 1986. They were able to take advantage of an actual shooting to see how far findings from experimental research
were borne out. Twenty-one witnesses to the shooting were interviewed by
the police, and thirteen of these witnesses took part later in interviews for the
research. They found there were indeed ways in which their findings diverged
from experimental results. The witnesses were in general more accurate than
the eyewitness literature would lead one to expect.
Yuille and Cutshall's study is also interesting from another point of view.
The earliest attempts to study eyewitness accuracy in the 19005 used highly
realistic situations - mock shootings, attacks on university professors as they
lectured, and the like. But the notabie thing about the reports of those early
studies is that the researchers could do very little beyond reporting a series
of intriguing findings. The Yuille and Cutshall study could not have been
conducted at all in any coherent way without the existence of theory, built
up very largely through laboratory research. Perhaps Koneëni and Ebbesen
have it right when they say 'use as many methods as you can' (Koneëni and
Ebbesen, 1979).
In summary, I do not want to exaggerate the point about the need for
external validity. I certainly do not want to suggest that research which is low
on external validity has no value in increasing our understanding of law and
legal processses. I just want to suggest that the balance is still not right within
legal psychology.
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The problems of capturing the real world in an experimental setting, or
at least in an acceptably rigorous methodological setting, are now quite weU
recognized in legal psychology. But where legal questions are concerned, the
'real world' itself can be rather elusive. 1 think this is much less wen recogx:ûzed amongst psychologists. Psychologists tend to dive in assuming that they
know, for instance, what the courts or juries are doing and are supposed to be
doing. Judge Oddie, in his chapter in this volume shows us some of the hidden
agendas in the courtroom and the pressures that may be felt by the various
court participants. Psychologists rarely get beyond assuming that the courts
are after the truth. Researchers fIom the other social sciences - especially
sociology - are much more likely io be aware of the need to ask questions
about such things as what are the functions of the courts.
Lawrence Friedman wrote in 1986, referring to the law and society movement as a whoie, not just psychology:

"It uses scientific methodj its theories are in principle scientific
theoriesj but what it studies is a loose, wriggling changing subject
matter, shot through and through with norrnative ideas" (Friedman, 1986: 766).
As wen as external validity, psychologists may need to pay more attention
to the problem of defining just what are the legal processes they aim to understand, and just waht are the practicaliegal questions to which psychology
might provide answers.
Applied psychology seems to be broadly conceived of by psychologists as
follows:

1.
Psychology's
theories
and
methods

applied

=>
to

2.
Real
world
problem

leads

=>
to

3.
Solution
of
problem

Wh ere psychology and law is concerned, debate has tended to centre on the
first stage - the state of psychology itself. Is psychology 'ready'? Do we have
enough empirical evidence from which to generalize? In other words, the focus
has been the issue of validity. But just as difficult are questions at the second
and third steps. How do we know what the problem is? How do we know
when we have a solution? What is it to 'solve' a practicaliegal problem or to
'improve' the law? The idea of improving law is highly normative and involves
moral judgements. What we mean by making a practical contribution depends
on how the problem has been identified. For example, is the psychologist
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working within the law (for instance, to find ways of ensuring that jurors
follow instructions) or to change the law (e.g. to change the way in which
custody decisions are made)?
This brings us on to the second part of the paper - influencing law. How
has psychology had an influence on law, and how might it in the future?

Influencing law
Psychology in:fluences law and legal decisions through many different channels,
ranging from specific applications of psychology in particular cases to a much
more gener al diffusion of psychological ideas and insights to decision makers
and policy makers. The influence of psychology on law is clearly growing,
especially in the USA. But the practical impact of psychology on law can
sometimes be more apparent than real, and attempts to exert real influence on
legal decisions or legal policy can be frustrating. The influence of psychology
in legal contexts frequently has less to do with the quality and relevance of
psychology than with professional, politicalor organisational considerations.
I shall illustrate this later. I first discuss the involvement of psychologists in
individual cases, then in:fluencing policy or law-making and then in:fluencing
the teaching of law, and legal thinking.

lndividual cases
The kinds of questions psychologists give expert evidence on in individual
cases are limited by what the courts will accept. For instance in Britain the
reliability of eyewitness testimony is still regarded as a matter for the jury
and ordinary common sense. In contrast, there is a thriving industry in the
United States providing expert psychological opinions in this area. In 1983
and 1984 two Supreme Court decisions were taken that overturned murder
convictions partly because the trial court had excluded expert testimony on
eyewitness identification (State v. Chapple, 1983; People v. Macdonald, 1984).
These decisions gave quite a boost to the use of psychologists in cases involving
eyewitness evidence.
In spite of the restrictions imposed by the courts in Britain, there is a
great and growing variety of questions on which psychologists in Brita.in and
elsewhere do provide expert evidence. In criminal cases, it is likely to concern
the sanity or competence or dangerousness of an accused person. As weIl
as criminal work, a large slice of clinical psychologists' work is in civil cases,
especially compensation cases where the victim has suffered a head injury.
There are also some more controversial topics of involvement, such as performing polygraph - so-called 'lie detector' - tests, or forensic hypnosisj or
giving opinions on the reliability of statements made by suspects.
Again I shall not try and describe the range of things going on, but just
make a few comments. (See Haward, 1981; Lloyd-Bostock, 1988 for reviews).
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My comments concern the dilemmas for psychologists in the role of expert.
Probably in the great majority of cases where psychologists become involved
there appear to be no problems. But there are underlying tensions and pitfalls,
and psychologists are often unhappy about the role of expert in legal cases.
One recurring ethical dilemma for psychologists is the question Who is
the client? Clinical psychologists have often seen the person concerned in a
clinical therapeutic setting, and professional ethics piace responsibility on the
psychologist to proteet the interests of the patient. Their interests may weIl
confiiet. For example, what if a suspect conIesses to a crime but asks the
psychologist not to teil anyone? A clinical interview can be very conducive to
this kind of confidence.
A aecond dilemma is the ethica of taking sides. Thia is particularly interesting here, because the dilemma arises from the adversarial system. I have to
confess to ignoranee ab out how the use of experts works out in practice under
the various other European systems, but it does seem that the appointment
of a court expert should get around many of the problems. The Johns Hopkins conference on the ethics of expert testimony in 1983 debated the question
'should the psychologist seek to act as an advocate or as an impartial educator?' (see McCloskey, Egeth and McKenna, 1986). The image of psychologist
as impartial educator is certainly more in sympathy with most psychologists'
ethical position and self image. Unfortunately, under an adversarialsystem it
is a role that is unlikely to be wanted by lawyers who engage a psychologist
to appear for one side or the other. If a psychologist tries to present a. neutral
view he or she may be frustrated.
The ethics of taking sides is linked to the question of how dear cut the
psychology is, and how definite a psychologist can therefore be in the opinion
given. It can be extremely difficult to provide a definite view on someone's
mental state and capabilities or to predict their future behaviour. If the issue
is not dear cut then it is more likely that other points of view are possiblej
and the roles of impartial educator and of advocate are more likely to diverge.
There are other reasons why psychologists in Britain at least are often
less than enthusiastic about legal work. Clinical and educational psychologists
rarely seek out work in connection with the courts, and often perform it somewhat reluctantly. The work is mostly mundane and can be a frustrating and
disappointing experience. The treatment they are sometimes exposed to in
the witness box can come as a shock to the unprepared. As psychologists gain
more experience of acting as experts and become familiar with the realities
of the courts they often become increasingly cynical about the role they are
actually being asked to play. 1 have noticed that the metaphor of the circus
recurs in discussion of psychologists as experts. Like psychiatrists, they are
still viewed as trick cyclists in some quarters of the legal profession. They
have been portrayed on the stage as a travelling circus, in the Broadway production of the Oz trial in the 19605. Judge Bazelon, in one of my favourite
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quotes, warned psychologists to consider whether their help or advice are really needed, or whether they are merely engaged as an intriguing side show
to distract attent ion !rom the real crisis in the cent re of the ring (Tapp and
Levine, 1977).
One psychologist, Howard Parker, has described in quite bitter tones how
psychological evidence in juvenile courts is used in a cursory and selective
way by the magistrates (Parker, 1987). This evidence would usually be in the
form of written reports. According to Parker the evidence is quite likely to be
ignored a!together by the magistrates. When it does affect their decisions it is
likely to be in ways that were not intended by the psychologists. In juvenile
court cases the psychologist contributes as one amongst several professionals,
not as an independent witness. Given the socia! organisation of the juvenile
justice system, the psychologist is not a major figure. His or her contribution
is orchestrated by others. It is perhaps not surprising that there is at distinct
lack of enthusiasm among psychologists for this role.
In higher courts the enthusiasm of some is dampened yet further by the
experience of appearing as a witness, and especially the experience of being
cross-examined. Cross-examining lawyers interested in demolishing the psychologist's evidence may use all kinds of tactics to discredit the expert personally and may seize on the mere possibility of error in evidence. Olive Tunstall
and her colleagues depressingly describe the frustrations of giving evidence
based on test data. This was a case in which the defence was arguing that the
defendent was simply too stupid to have been capable of the !raud of which
he was accused. Tunstall et al. write:
"The prosecuting counsel made use of a long series of fantastic
anecdotes to demonstrate, falsely and illogically, the uselessness of
the tests, and the trial judge himself followed suit. For example, he
asked one witness whether if a Fellow of the Royal Society obtained
the same score on the test as X the FRS would also be considered
subnormal. When the witness agreed, with qualifications, that he
would, the judge remarked to the jury that they would know what
to think of a test which described a Fellow of the Royal Society as
subnormal" (Tunstall et al., 1982: 331).

Influencing policy
In theory research can often be applied more legitimately to matters of policy
than to individual cases. It may not be possible to be confident in an individual
case that, let's say, showing a witness photographs of a suspect made later
identifications unreliablej but it may be possible to say that the risk of this
kind of thing is high enough that as a matter of policy identifications made in
these circumstances should be treated as unreliable. But in practice actuallY
having an effect on policy can be rather difficult. As I said earlier, whether

18

Psychology and law

psychology has an influence on policy often has less to do with the quality and
relevance of the psychology than with the social and political climate.
The main route whereby psychologists in Britain overtly contribute to policy is through contributions to Royal Commissions and Committees of lnvestigation. These contributions are often published as part of the official inquiry
reports. For example, Barrie lIving conducted a study of police interrogation
for the 1980 Royal Commission on Criminal Procedure in 1980 (lrving, 1980).
Psychologists at the Applied Psychology Unit in Cambridge carried out studies for the Fraud Trials Committee chaired by Lord Roskill which reported in
1986 (Roskill, 1986). The British Psychological Society may prepare evidence
or statements on such issues as the mentally abnormal offender, or the use of
the polygraph (BPS 1973j 1986).
As I have suggested, whether all these contributions make any impact on
policy, and whether it is the impact intended is another question. Barry lrving
wrote an article on the fate of his contribution to the Royal Commission on
Criminal Procedure which he gave the title Research into Policy Won't Go
(Irving, 1985).
The American Psychological Association (APA) has assumed a more active
role than the British Psychological Society in ensuring that psychology's voice
is heard on relevant policy issues. A central, and growing activity, has been
the use of the amicus curiae brief in strategic legal cases. Participation in a
case as an amicus curiae (friend of the court) entitles an organisation such as
the APA to submit a brief addressing one or more points of law at issue in the
case.
A nice example of this procedure is the use of the amicus curiae brief in
relation to death qualified juries. The death penalty is still retained in about
27 states of the USA, and in these states it is routine practice to all ow jurors
to be eliminated from a jury if they would be unwilling to convict in a case
where the death penalty is a possibility. The result is that juries in such cases
are made up of people who claim to have no moral or religious objection to
the death penalty. There is a considerable body of research all pointing in
the same direction, showing that such juries are likely to be conviction-prone.
Phoebe Ellsworth and Craig Haney are particularly associated with this work.
The APA became involved as amicus curiae in an A~kansas murder case.
McCree was convicted of murder in 1978, by a death qualified jury. His appeal
eventually reached the Supreme Court in 1986, and at this point the APA
became involved. An amicus curiae brief need not support one side or the
ot her , but in this case it did so. The brief critically reviewed the research
evidence on death qualified juries and argued that death qualification violates
defendents' rights.
The case and its outcomes are interesting from several points of view. Donald Bersoff gave an account of the case in the Amercian Psychologist last year
(Bersoff, 1987). The Supreme Court ruled against the defendant in a majority
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decision. But the majority held that, even if the social science data had shown
that death qualified jurors we re conviction prone the constitution would still
not prohibit the process of death qualifying jurors in capital cases. In other
words, no matter how clear cut the empirical psychological evidence had been,
it would have made no difference. Nonetheless, the majority also feIt it necessary to set out what it saw as 'serious flaws' in the 15 studies cited in support
of the defendant's case. The studies were picked off one by one for some reason
or other - the last one on the grounds that all the other studies had been
discredited, so what could one study show? The dissenting opinion accepted
the APA's view that the research evidence provided asolid empirical basis for
the defendant's case.
I have described this case in some detail because it illustrates the point
that solid psychological evidence is not enough when it comes to influencing
legal policy - in this case judicial policy making. Donald Bersoff sums it up:
"Courts will cite psychological research when they believe it will enhance the
elegance of their opinions but data are readily discarded when more traditional
and legally acceptable bases for legal decisions are available." (Bersoff, 1987:
57).
Not only are solid data not sufficient - sometimes they are not necessary.
It is interesting to contrast the difficulty of making any impact on the death
qualification issue with another area wh ere reform is, in my view, galloping
ahead of the evidence, and that is children in court.
Research on the reliability of children as witnesses and on the emotional
effects on children of appearing in court has found a ready audience recently
&mong policy makers. While research on death qualified juries provides grounds
for quite strong and specifi.c empirical claims, research on child witnesses leaves
many questions open. The political climate and public concern have nonetheless ensured that where child witnesses are concerned many reforms have occurred in the USA during the 1980s and a series of rapid reforms seem to be
within grasp in Britain.
These are reforms that most psychoiogist working on child witnesses would
welcome; but most would also say that much more research is needed. For
example, rat her little is known about how wen children communicate via closed
circuit television. While there are some remarkable case histories of very young
children providing good, reliable evidence, it is not possible to make general
statements about the reliability of statements from children of different ages.
If videotapes of early interviews are to be admitted as evidence, methods of
conducting these interviews need to be developed. The emotional effects of
the whole process of becoming involved in a legal case, especially abuse cases,
are not at all clearly understood.
I am not arguing that reform should wait until we are absolutely sure and
have all the empirical evidence sewn up. All I am saying is that influencing
law, or having an impact on legal policy, is much more than a matter of the

(

20

Psychology and law

scientific soundness of the research.

Disseminating legal psychology
Clearly if psychology is to have an infiuence the main priority is to reach the
relevant audience. As I have been illustrating, reaching the audience may not
be enough, but impact is impossible if nobody he ars the message.
When law and psychology research first took oft' in the 1970s, concerned
mostly with juries and increasingly with eyewitness research, it contained a
strange paradox. On the one hand, it claimed the merit of being useful applied
research. On the other, the questions researched were to a large extent defined
without reference to those people who might find the research useful, and the
results published where those who might have been able to use them would not
re ad them. I have put that in the past tense. Psychologists are increasingly
publishing in, for example, the major law reviews in the USA, and in other
ways making eft'orts to reach lawyers with their publications. Lawyers are
increasingly involved in the design of research. But unfortunately the same
can still be said of too much research in law and psychology. It is natural and
desirabie for psychologists to want to feel confident about their research before
exposing it to the test of practical usefulness, but too often new research grows
out of previous research without reference to the real world of law in practice to
which the research purports to relate. In common with ot her areas of applied
psychology, leg al psychology has been too much geared to colleagues within
psychology.
A less direct route than publication whereby psychology infiuences law is
by infiuencing ordinary thinking - or at least by infiuencing the thinking of
decision makers and policy makers. The scientific explanations and insights of
psychology do not remain the property of psychology, but filter through gradually to become part of commonsense understandings. Often rat her distorted
versions of psychological ideas become current, for example, the popular senses
of extravert, schizophrenic, or inferiority complex. Where the law is concerned
it is relevant that theories that have been rejected or refined or overtaken
within psychology often survive for much longer in commonsense wisdom, and
influence legal discussion and decisions. For example, psychoanalytic thinking,
especially the not ion of the psychological parent, conti nu es to have a profound
effect on custody decisions, to the dismay of many psychologists.

Influencing the teaching of law
Influencing the teaching of law has not proved easy. Legal psychology has
had to fight for respectability within both law and psychology. The law and
society move ment in American law schools got under way 50 to 60 years ago.
Donald Slesinger, the first psychoiogist to be appointed to a law faculty, joined
the Vale law faculty in 1927. But the social sciences remain marginal in most
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law faculties and departments. Maastricht and Rotterdam are among the few
enlightened law faculties. Melton et al. (1987) note the growing number of
psychologists being appointed to USA law schools in recent years (including
themselves), and cite figures to show that over 200 professors at nearly 100 law
schools list themselves as teachers of 'lawand social science'. But psychologists
in law schools are still rarity. Friedman (1986) is anyway sceptical that toa
much significance should be attached to such signs of progress. He writes of
the social sciences (making an exception of economics):
"To be sure they have a foot, or at least a toe, in the door of
some law schools. Prestigious law schools offer courses in sociology,
history or philosophYi or in psychology or anthropology of law. But
everyone knows these are elegant frills, like thick rugs in the dean's
officej they have nothing to do with the 'real' legal education"
(Friedman, 1986: 777).
At least in the USA (and in Maastricht and Rotterdam) psychologists have a
toe hold in law schools. To my knowiedge, there are no psychologists in any
law departments in Britain.
Psychology's possible input to law teaching includes leg al skiUs training (see
Lloyd-Bostock, 1988). At present this input remains largely potential rather
than actual. The relevant bodies have resisted suggestions that training in the
skiUs of interviewing, negotiating and drafting leg al documents is both possible
and desirabie. Again, the USA, Canada, Australia and other Commonwealth
countries have been more active than Britain.
Such skills courses as are available in Britain are usually planned and run
by lawyers, not psychologists, e.g. at Warwick University, and at Kingston
Polytechnic. The best non-technical, practical interviewing book for English
lawyers was written by alawyer (Sherr, 1986). At a workshop in 1986 on professionaliegal skills at Nottingham University, principally organized by a psychologist (Karl Mackie), psychologists were conspicuous by their absence, despite
extensive mailings and advertising in psychological journals and newsletters.
Recogni tion is now growing among the legal profes sion that more skiUs teaching
should be provided for practising lawyers. It is to be hoped that psychologists
will become more active in the area.

From understanding to infl uencing
I have been discussing understanding law and legal processes in the context
of influencing them. In other words, I have been discussing legal psychology
as an applied enterprise. I have been concerned with the practical impact of
psychology on law rather than the study of legal phenomena for their inherent
theoretical interest. In socio-Iegal studies (especially in sociology and law) a
sharp distinction is sometimes drawn bet ween social science in law and social
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science of law. The distinction usually carries an evaluative meaning. Social
science in law works within a framework defined by law, towards legally defined ends. Social science of law is its own master. Perhaps for this reason
Monahan and Loftus characterise research in the field of psychology and law
as psychology of law (Monahan and Loftus, 1982). There is also the implication in this distinction that social science of law is ethically less dubious than
social science in law. Psychology of law offers insights rather than solutions
to practical legal problems. lts practical value is more diffuse: legal decisions
and legal policy may benefit from relevant psychological insights.
Where psychology is concerned I do not see a dear dichotomy. Legal psychology is a wide and diverse field held together by shared interests in understanding and perhaps influencing law. The step from understanding to
influencing is blurred. But the distinction between social science in law and of
law highlights a fundament al question. if psychology is to be of practical use
to law, who, more precisely, is supposed to benefit? Once again, who is the
dient? lawyers? police? defendants? children? society? Psychology in law at
least confronts the question. Like it or not, psychologists who work on leg al
topics enter a sphere of societal and personal values. The more psychology
succeeds in increasing our understanding the larger the ethica! issues loom.
Some yeus ago I was talking to a psychologist about his work in jury
selection in the USA. I asked him how he feIt about the ethics of getting
involved in jury selection. He replied that he had no ethical qualms at all
because he was convinced that what he was doing actually made no important
difference! He was being lighthearted, but there is a serious point there. As
long as psychology does not really have much to teIl us, we can sidestep the
ethical issues. As research in law and psychology advances, it becomes less
possible to hide our heads in the sand. If research seems to be useful, it may
be used, whether we intended it or not. The consequences of our research
are our concern and our responsibility, whether or not we explicitly set out to
make a practical impact.
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Part I

Lawyers on psychology

Chapter 3

Psychologists should be wary of
involve:ment with lawyers by
David Carson
Both law and psychology are intimately concerned with human behaviour.
80 why has it taken so long for the first European Conference on law and
psychology to take place? No, the organizers are not to be blamed. Yes, there
have been other national and international conferences. But still, clearly, there
have been and are major theoretical and practical incompatibilities between
law and psychology which have occurred in both the common law and civil
law jurisdictions. What has caused this? Is collaboration fated to fail? This
chapter suggests that answers are to be found in different premises about the
nature of science and proof which arise out of the mistaken assumption that
lawyers' work is and must be court centred.
Collaboration between psychology and law
Some contemporary writers on law and psychology seem to be despairing about
the possibilities for collaboration. Michael King believes he reflects the reservations feIt by many British people interested in law and psychology which
contrast markedly with the excitement and claims of research ers in the United
8tates of America. After a critical, often scathing, survey of much of the
research he concludes "[ ... ] the reason for most of these failures lies in the
fundament al theoretical assumptions which these psychologists have hrought
with them to the legal process. [... l Almost none of this research has related
to the essentially legal nature of the task, (... ]" (King, 1986: 86).
Marcus Stone, who as a Sheriff in Scotland has had several years of judicial
experience, is broadly contemptuous of the claims that psychology can help in
proving facts. For example he argues that U[ ... ] there is no body of specialist
knowledge which can he brought to bear on questions of credibility. In this
situation, the view of the law is the only one which is possible. It is that
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decisions about credibility can only be based upon common sense, ordinary
human intuition, and practical judgment based on experience of life. Nothing
better has been shown to exist. The process is not vulnerable to the criticism
that it is not scientific. Science has, so far, proved to be inadequate to the task JJ
(Stone, 1984: 134). He also objects that psychological knowledge is developed
in the laboratory, generalises from a number of cases and controls variables
whereas law is concerned with unique individuals in unique situations where
nothing can be preordained.
Sally Lloyd-Bostock has reviewed research and writing on law and psychology (Lloyd-Bostock, 1981). She concludes that psychology has a contribution
to make but that there are difficulties: "The practical usefulness of psychological knowledge is always limited, and these limitations must obviously be
understood and care taken that they are not exceeded. In some instances
psychologists have made exaggerated and premature claims. Sometimes the
research evidence on which inferences for leg al practice have been based is poor
and/or tenuously connected to the legal issue being discussed JJ (Lloyd-Bostock,
1981: 21).
But these writers do not question their own assumptions sufficiently. They
see the law and legal processes as the testing ground. It is for psychology
and psychologists to prove themselves valuable to law and lawyers, not the
reverse. Psychology is to be put on trial in the courtroom. Legal tests and
procedures, lawyers' accumulated experience, 'common sense' and knowledge is
to be presumed innocent until proved guilty. It is not enough that psychological
insights can prove useful in practice. King criticises the research because it does
not adopt the lawyer's perspective and assumptions about roles. Stone reifies
both 'the view of the law' and 'human experience' as if only one, authorised,
version existed which was not open to debate or controversy.
Stone's book is fuIl of inductions from behaviour which he generalises into
rules. For example he writes when discussing lying evidence: "Often, it is
quite clear in court that a witness has been intimidated. Obvious signs of
this can be found in a subdued and anxious demeanour, reluctance to speak,
and departure from previous statements, which were made when the case was
being investigated" (Stone, 1984: 139). But it does not need a psychoiogist to
point out that both the perceiving and interpretation of that behaviour could
be very ambiguous and are far from being "quite clear." Shouldn't the lawyer
have to justify such inductions? But lawyers have the ultimate argumentj they
determine the truth. They know the witness was lying because he or she has
been found guilty, that the injuries were caused by the negligence because the
court has so determined, that the individual is mentally ill because the court
says so. Only rarely demonstrated cases of miscarriage of justice cast any effective doubt on the massive assumption that the courts' inductions, assessments
and decisions are correct. And recently, in England, we have even had senior
judges arguing against holding inquiries into controversial convictions because
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it may lead to loss of public confidence in the courts.
King and Stone also assume that the courts are cent ral to the legal enterprise, to lawyers' consciousness and work. Much of the research in law and
psychology also concentrates upon parts of the courtroom process, reproducing the evidence, juries, the effect of particular kinds of questions. King and
Stone criticise the lack of legal perspectives. But most lawyers sp end most of
their time outside courts. That a civil case gets as far as a trial is often a sign
of failure to prevent problems by preparing a good contract, is the result of a
failure in negotiating and bargaining towards a settiement. Before a case gets
to a criminal trial very many decisions have been taken such as whether it was
'criminal' or, for example, just boisterous behaviour, about the adequacy of
the evidence, the availability of witnesses, the value of a trial and suitability of
punishments available. Civil trials are also unusual in terms of the range and
number of disputes that take pi ace let alone that lead to someone perceiving it
as alegal problem and seeking a lawyer's intervention. The contested criminal
trial is comparatively rare. And yet these are the stereotypical images of what
the law and leg al processes are about.
As Campbell well illustrates (Campbell, 1974), lawyers are concerned with
getting answers to problems. Courts provide answers. Whilst doctors, engineers, physicists and psychologists may sometimes confess to not having an
answer, or only having a hypothesis, courts will never let you down. They
never reply "Sorry, this is too difficult" or "Sorry, this is a new one on me" or
even words to like effect. Their job is not to offer answers but to pronounce
the answer. All the drama and uncertainty of each case which makes courtroom proceedings so attractive to playwrights and the media suddenly vanishes
wh en the verdict is announced. If there had been no or little doubt about the
outcome of the trial then the defendant would have pleaded guilty, the prosecutor not brought the charges or the parties would have negotiated a solution
rather than run the risk. However, continuing controversy about the court's
decision is rare. Even appeals are not perceived as being to rectify judicia!
mistakesj the suggestion that the state, as the judge's 'employer,' should pay
all the costs of appeals 'sounds' improper, even radical.

Differences and similarities between
psychology and law
The tendency to treat court room work as the paradigm of the lega! enterprise
is the source of several inherent incompatibilities between the way lawyers and
scientists reason. Aubert, for example, has isolated five differences (Aubert,
1963). Scientists seek to predict future behaviour, for example they would
like to know whether a structure will withstand certain stressesj lawyers are
concerned with the past, for example, they want to know whether the structure
was negligently designed so that compensation should be paid. This appears
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to be a clear distinction. But lawyers can also advise what should go into a
contract, which standards should be specified. Here they must try to predict
judicial behaviour and ability to prove facts, amongst other matters. When
making a plea in mitigation for a guilty person (necessarily more common than
the not guilty plea) they win frequently predict the likelihood that their client
will re-offend or be a public danger. So lawyers, outside trials and courts, look
forward as weIl as back.
Scientists seek to generalise, to cover as many people or contingencies as
is possible within a statement. Scientists, for instance, want to make a statement about the likely behaviour of a large number of drug users, rather than
ab out a few particular individualsj lawyers in court are concerned with their
unique clients and their individuality rather than common features. But out
of court, such as in law-making, lawyers will also generalise as they have when
concluding that children make up allegations of sexual abuse. AIso, when responding to a client's request for help, they will go through a process of fitting
the client's individual problems into the broad legal categories that permit
legal action. The client who wants to complain about shoes that did not last
very long win be fitted into a consumer complaints category and possible legal
responses win have been considered long before individual characteristics are
mentioned.
Scientists perceive and work with issues of degree, such as probability, mental disorder, risk or velo city. Lawyers dichotomise. They seek to categorise
into eitherjor categories: 'beyond all reasonable doubt' or not, 'insane' or not,
'negligent' or not, 'speeding' or not. Lawyers, in court, must try to :fit their
client within or without a leg al category in order to obtain a particular conclusion. Lawyers compare their client's facts with pre-existing legal categories
and concepts. For so long as law contains concepts and categories lawyers will
be involved in this dichotomous reasoning. But, outside court, lawyers can
recognize the diffuseness and variety of categories and overlapping concepts.
In advising clients, for example, whether they should continue with a case,
they wiU recognize the difficulties of fitting the evidence into the necessary
conceptual packages. However acknowledging those difficulties in a trial would
be tantamount to conceding defeat; like a leading politician admitting he or
she might not win an election.
Scientists test their hypotheses by detailed and searching criteria to see if X
causes Y. Lawyers have their own rules of causationj they do not need Lu Le~t
their conclusions or look elsewhere to answer such questions as whether a man
who stabs another who dies after having refused a medically recommended
blood transfusion, for religious reasons, has caused and is responsible for the
death (R. v. Blaue [1975] 3 All E. R. 446). But the scientist is trying to make
a descriptive statementj the courtroom lawyer is declaring that the defendant
did cause the death because a law, or judge, declares that he or she ought to
he considered the cause and held responsihle, a normative statement. Outside
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court the lawyer can be as interested as scientists in descriptive statements of
causes with a view to avoiding certain events such as breaches of contract or
in assessing risks.

Facts and opinions in court
Courts have a major role in our societies to represent the epitome of objective
and rational argument. Judges are frequently asked to lead inquiries into controversial issues, whether factual or mora!. Lawyers are reputed for their skills
in argument. But, as noted by H.L.A. Hart (1963: vii), and others, court room
argument is closer to rhetoric than reason. It is about persuading the court
to a particular conclusion. "Let us pause here for amoment's refiection on
the true nature of a court-room trial. As has been mentioned earlier, it is not
a procedure which is aiming to find out the truth" (Evans, 1983: 148). In
the .adversary system the lawyers have identified their particular versions of
the issues, facts and relevant law. The judge's job is to choose between them
and not to conclude, however much it may coincide with common parlance,
that the truth lies somewhere in-between. Judges' written decisions read as
perfectly sensible and many may wonder why there was all the fuss, why the
case was taken so faro But the judge, in his or her decision, has the great
advantage of deciding the 'true facts' and editing out the controversy.
There is an extensive folklore about skills in advocacy. Many of the books
designed for aspiring advocates contain long extracts from famous trials. The
assumption is that skills in advocacy are innate or come from experience and
cannot really be taught. But there are some 'golden lules' whose Iole in obtaining honest and useful evidence is rarely questioned. For example a regularly
emphasised rule is not to ask too many questions. Why? Because the witness
may add a piece of information that ruins the picture that the series of questions to that point had established. That this rule encourages censorship of
information that might help a court is not debated.
Another rule that is not questioned by lawyers is their, at least in the common law world, dichotomous division of the world into, and then reification of,
facts and opinions. Any witness can give factual evidence. They can describe
what they saw, heard, smelt, tasted or touched. Only 'expert' witnesses, that
is people with special knowledge such as doctors, social workers, engineers and
psychologists, can express opinions on areas within their special knowledge or
experience. But one of the easiest points to demonstrate is that 'witnesses
to facts' rarely, if ever, state facts. "What colour tie am I wearing?" Even
audiences of witnesses in good lighting conditions and responding immediately
to a tie waved in front of their eyes will, unless it is a stereotypical colour, give
different answers. Simply every description of an event requires an interpretati on of the most appropriate language to use and the amount of information
that win constitute an adequate answer.
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By enforcing this false distinction between fact and opinion, (not even acknowiedging that it might be approached as a matter of degree with 'facts'
shading into interpretations, into opinions, into judgments). is worse than
building nonsense upon nonsense. Because of their role in making decisions
that the apparatus of the state will enforce, they are imposing a false interpretation of reality upon everyone who chooses to take their dispute to court.
And witnesses who are noted for expressing a high proportion of opinion to
what lawyers consider to be facts, such as psychiatrists, are regarded as being
easier to question in court to the end of getting them to say the things that
the lawyer wants said. And expertise and status in one's own profession, say
psychology, is no guarantee as to competence as a witness. The lawyer has a
duty to test the witness' expertise, recall and character. But the witness may
he naive - but innocent in the way of lawyers - and perform badly before
the court (see Carson, 1984).

Psychologists should be wary
of involvement with lawyers
Shouldn't psychologists be wary of becoming involved with courts? It might
increase the public profile of psychologists and help them win some 'batties'
with other professions such as psychiatry. They can, most certainly, give evidence which will help many individual clients or patients. However I believe
many psychiatrists, for example, now wish their profession had paused before
becoming so regularly involved with the courts in England and Wales, at least.
For the most part judges and lawyers are only too grateful for psychiatrists contributions which solve their problem of what to do with a difficult individual.
(They are grateful for the psychiatrist's 'headed note-paper' which provides a
ticket for sending the case in a particular direction). But on ot her occasions,
even when the case has been no more clinically difficult or ambiguous, psychiatrists have suddenly found themselves heing vigorously challenged hy lawyers
in court (Chiswick, 1985) and consequentially by the lazy and unscrupulous
press and media.
Some psychiatrists in England and Wales, for example, in England and
Wales, regret that they ever gave evidence in cases of 'diminished responsibility.) In these cases a charge of murder can be reduced to one of manslaughter
(which, most importantly in practice, means there are no restrictions on the
court's sentence), if there was 'such abnormality of mind' as 'substantially impaired his responsibility' (Homicide Act 1957, section 2). Whilst psychiatrists
have special skills in the diagnosis of 'ahnormality of mind' - although English and Welsh judges have twice said such expressions are ordinary words
of the language and to he interpreted in the way that ordinary people who
are not specially trained people would use them (W. v. L. [1974] Q.B. 711
and R. v. Hall (John Hamilton), The Times, July 15, 1987) - they have no
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special competence, although they give evidence on, 'responsibility.' Concern
for patients and clients may have led them to give evidence but with harmful
long term repercussions for the profession.
Ir psychologists enter court then they should expect it to be on lawyers'
terms and at their peri!. However much work can be done outside of courts
and this could ensure that, in individual cases, controversy is reduced and their
evidence is accepted more as being impartial than hired by one of the parties.
Much useful work could be done on helping lawyers develop their concepts,
for example the ideas of consent, competence and risk. Psychologists could
help designate the components of measurement of degrees of informed consent.
They could help elucidate how people perceive and assess risks, distinguishing
rational from irrational considerations. They could help police and ot hers in
their finding and interpretation of disputed facts.
By concentrating on working with lawyers, who have practical problems,
towards improvements and refinements in practical thinking about their work,
changes could come. But challenges to the legal hegemony which suggest, if in
fact do not clearly demonstrate, the inefficiency or inaccuracy of legal processes
and tests, are likely to be rejected as irrelevant to lawyers' tasks. Outside of
court the ordinary rules of argument and proof can be used. Outside of court
probability studies about reliability of evidence and the behaviour of certain
kinds of people, for example, could change lawyers' perceptions and concepts.
Over time their concepts and processes may improve, for example by better
understanding the reliability of children of different ages and experiences. Over
time lawyers should reduce their inductions from experience and deductions
from 'common sense' and come to use scientific knowledge more.
So it is suggested that psychologists should be wary of involvement with
judges (except at learned conferences) and practicing lawyersj academie lawyers
are of course perfectly acceptable. Indeed the best tactics for the future could
be in developing courses at undergraduate and postgraduate level. Sally LloydBostock has described some forms of research which cause conflict between
lawyers and psychologists: "These sorts of conflicts may create difficulties at
the outset of a collaborative project of this sort, but it mayalso be here that a
genuine contribution from psychology can be made, in forcing lawyers to question approaches they might have taken for granted and in offering alternative
modeis, explanations and insights, whether or not these are put into practice
in the long run" (Lloyd-Bostock, 1981: 19). Here, it is agreed, is the area of
promise. And the predominant objective should be to 'make things better'
whilst being explicit about values. Psychology and psychologists should not
be made to feel ashamed or irrelevant when lawyers 50 readily jump to conclusions about human behaviour. That they have to, in order to reach decisions,
is truej but that should not excuse them being closed-minded about psychology's potential contribution or to demand standards of 'science' and 'fact' they
do not ascribe to themselves.
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Chapter 4

The psychology of litigants by
Bart Groen
When f was in grammar school, same thirty years ago, f taak part
in one of the four pleasant plays by George Bernard Shaw. ft was
Arms and the Man, a comedy set in Bulgaria somewhere around
1885. There is a war going on between Serbia and Bulgaria. A
Swiss ojJicer, fighting on the Serbian side, suffers from want of
food and sleep. His nerves go to pieces aft er three days under fire.
He tries to hide in a Bulgarian lady's bedroom, threatening the lady
with his gun. We soon learn, however, that no harm is to be feared
when the officer teUs the lady that he has na ammunition. Wh at we
are cartridges in a battle, he asks, adding, to the lady's surprise,
that he always carries chocolate instead. The lady, called Raina,
is shocked, her most cherished ideals of manhood threatened. She
is engaged to a Bulgarian major, Sergius SaranojJ, a hero in the
old-fashioned style, who nevertheless feels th at higher love - the
way he acts towards his fiancee - is a very fatiguing thing to keep
up for any length of time. As he needs same re lief, he becomes
interested in his lady's servant, Louka. But as he takes her in his
arms, he wonders what Sergius, the hero of the battlefield, would
say if he saw Sergius betraying his lady. And what the half dozen
other Sergiuses (who pop in and out of his handsome figure) would
say if they caught him with this servant? Then he asks: Which of
the six is the real man? That is the question th at torments me.
One of them is a hero, another is a buffoon, another a humbug and
yet another perhaps a bit of a blackguard. One at least is a coward.

Being a lawyer, when I am confronted with clients I am faced with the
same dilemma as I was when playing Sergius: not only are clients of all types
and sizes, but the same dient can become a different person in a different
case. Clients are not only men and women, but companies as wen: large
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companies and small oneSj foundations, the Red Cross, a civil-service union,
the electricity company and the government. With 50 much diversity, is it
possible to speak of: the psychology of litigants? Moreover, what is on the
client's mind -literally for natura! persons and metaphorically for corporate
clients - is closely related to the proceedings in which they become involved.
The managing director of a multi-national company who is involved in a merger
fight is a different person from the same director in divorce proceedings. The
architect in a dispute over a house he designed is another man when he turns
to the judge with an inheritance dispute. And it makes a difFerence whether
the farmer is litigating with respect to a car collision or his land.
While it is impossible, therefore, to tar all clients with the same brush,
psychology is your business, not mine. At least for some of you it is. I can only
try to make a few observations, give you a few impressions on the way clients
behave and what - in my opinion - underlies their behaviour. The question
concerning the psychology of litigants may be answered in three stages which
might be distinguished in legal proceedings: (1) before going to court, (2) in
court, and (3) coming out of court. Based on this - admittedly arbitrary breakdown, a number of more specific questions may be asked about clients
and about what is on their minds.

Before going to court
A farmer had the right to cross the meadow of another farmer
to reach his own farm. One ill-fated day, he crossed the meadow
when a young bull calf was grazing there. Before the farmer knew
what was happening, he was attacked from behind by the young
bull, which took him on its homs and injured him. He became a
permanent invalid. The least he wanted from his colleague was an
indemnification. But the other farmer said that he should have been
more careful.

Up to this point the story is true - it happened some seventeen years ago.
Later I will tell you what came of it. Starting from this case, let me imagine
what could happen. The injured farmer talks to friends. What is their opinion
on sueh an attack by a bull calf? Can you let it pass? Some would say that
you never know with those animals, others that the owner should keep such an
animal tied up. Meanwhile, the farmer is being nursed in hospital. Fortunately,
he is insured. The insuranee company will want to recover the expenses.
The owner of the bull calf, too, has made some inquiries. Is he liable
for damages? Needless to say, it makes a difference to both farmers whether
or not they are insured. And not only financia!ly, but also in their attitude
towards the other farmer. The injured farmer is member of an agricultural
organization. This organization has a lawyer and the farmer goes to see him.
Much depends on such an interview.
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The injured farmer does not enter as a blank sheet: the degree of the injury
may have more or less embittered him, the advice of mends and acquaintances
may have given him certain ideas, and the first reactions of the bull's owner
or his insurer may also have considerably contributed to his state of mind.
The personality of the lawyer and the way in which he reacts during the fust
interview will not fail to influence the dient's thoughts and course of action.
During the interview, the facts will have to be discussed first. What exactly
happened? This gives rise to the question: Do dients tell their lawyer the
truth? For some dients this creates great difficulty. Even if they do try to give
the facts as truthfully as possible, they are almost always biased. And there
are dients who start from the idea: What you do not know causes no woe.
They do not tell everything to their lawyer on purpose or - in the worst cases
- they actually He.
I! you think this is odd, try to recall how you answered the question concerning your alcohol intake during your last medical checkup. A good lawyer
therefore digs in his heels. He wants to know nearly everything from the client.
If necessary, he lets him teIl the story threetimes and assumes the position of
devil's advocate. Some dients cannot stand this and start wondering whether
their lawyer is working hand in glove with the other party.
Most dients want to know what their position is. Some are very outspoken:
The lawyer must surely agree with them that this or that is absolutely unacceptable, and that a lawsuit or, if possible, more than one, must immediately
be instituted against the other party.
Others are more circumspect: What are their chances? As to these, the
first discus sion between the injured farmer and his lawyer will not have cheered
up the farmer: Will he be able to prove that the attack of the bull calf was the
fault of its owner? Did he fail to protect the area from unexpected manoeuvres
by the animal? A heavy burden of proof, but it could be attempted.
Nearly every dient is curious about the expenses entailed by leg al proceedings. Litigation costs money. Law has its price. This does not apply only
to the paying dient, but also to the dient to whom a lawyer is assigned. He
who loses, pays. This entails risks. Every lawyer knows dients who enter as
fighters for justice, but whose desire for justice declines to the degree that the
expenses rise.
There are those who caIculate coolly: A Dutch company bought building
materials from a Belgian company. The Dutch company did not pay and drove
matters to legal proceedings. During the lawsuit the Dutch company used every thinkable chicanery. Even a judicial child could see that the company
would have to pay in the end. Why, then, did they let it come to legal proceedings? The answer is simpie: the interest owed by the company under the
contract was lower than the interest the company would have had to pay the
bank. Notwithstanding the expenses of the lawsuit, it was more advantageous
to the company to borrow from the Belgian supplier than from the bank. It
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was merely a question of business outlook. The company did not look for
justicej it was only doing good business.
Others are not looking for justice either, but for revenge. The client whose
wife ran off with another, begrudges her the guardianship over their child. He
will use any means to prevent her from getting the child. No man is more
inventive concerning the bad traits of a mother than a disappointed lover.
And, as I mentioned before, the cool businessman and the disappointed lover
may be one and the same person.
For some clients, the decision to turn to a judge depends on other factors:
There are clients who want to know where certain responsibilities lie. For an
insurance company, it may be important to know whether or not, in a certain
situation, liability exists. Only the court's judgment can give certainty on this
point.
There also are clients who want clarification. The outcome of the dispute
leaves them cold up to a point, but they do want to know what the judge thinks
of their position. Some other clients look for protection or for rehabilitation.
They want to fight certain publications. I once had a client who was suspected
of setting fire to hls own home in order to collect the insurance money. The
insurance company would not pay. With the help of many nice neighbors,
however, the man rebuilt his house. He did not really need the money any
more, but he wanted to be exonerated. That is why he filed a suit against the
insurance company.
There are clients who turn to the judge to save time or to reinforce their
negotiating positions. They expect nothing, or almost nothing, from the lawsuit proper, but all the more from its side effect,;: They are interested in the
other party's reaction to the sand they throw into the wheels of the machinery
by 'disrupting the norm al course of affairs' by means of lawsuits.
And finally there are clients - even if they are not many - who turn to
a judge, not in search of justice, but in search of happiness. Even that can
be provided by a court. These are clients, for instance, who want to have an
adoption ratified.

What happens in court?
With what expectations do clients appear before a judge? A distinction may
be made between the expectations regarding the judge's behaviour when the
case is tried and his judgment on the question submitted to him. Many clients,
by the way, assume a close relationship between the two. If the judge is friendly
and full of understanding, the expectations of a positive outcome of the case
soar. Should the client experience the judge as snappy and unfriendly, he fears
the worst. Practice has repeatedly demonstrated that these expectations are
at odds with the actual outcome of the lawsuit.
In Maastricht, for instance, a notorious fraud case was tried. The director of
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a pension fund and the manager of a contractor were suspected of malversation.
They denied the charge. The prosecution lashed out vehementlYi the President
of the Court was tranquillity and correctness personified. The defendants were
convicted. They appealed the verdict. Recently the case was retried by the
Court of Appeal in Den Bosch. It was front-page news. The way in which the
President behaved gave rise to displeasure on the part of the defendants and
their counsel. The judge seemed prejudiced and at times indicated he did not
believe the defendants. In their closing arguments, the defendants complained
bitterly about this attitude. They feared the worst, but 10 and behold: they
were acquitted on all points.
For most clients, court procedures are something special, and it can hardly
he maintained that the ordinary private person feels at ease in front of a judge.
Of course he feels very uncomfortahle, appearing before a criminal judge, but
even if he appears before a judge in summary proceedings, or is heard because
the judge wants information from parties or wants to reach a settiement, many
clients are somewhat nervous, to say the least.
Such nervousness has various causes. The assessment of one's own position
plays a part, as does ignorance of the situation or uncertainty about what it is
that the judge wants to know. What is he going to ask? What do you say to
such a person? Your Honour? Or Sir or Madam? Do you introduce yourself?
Do you shake hands? Some clients, however, are completely uninhibited. I
recall a defendant with his left hand in his trouser pocket. The judge asked
irritably if the man could not begin by taking his hand out of his pocket. The
defendant answered that he would be glad to do so, if only he had an arm. It
wiU not come as a surprise that the verdict in this instance was rather mild.
The expectations clients have of a judge are, in my experience, mainly three
things: independence, the willingness to listen, and the ability to make a decision. Several observations can be made on each of these desired characteristics.
It seems to be seIf-evident that a jud,ge is expected to be independent, for
that independenee - not only from parties, but also from the executive - is
of vital importance for the office of judge, at least in western society. Not all
clients, however, are convinced of that independence. They fear a judge who
is prejudiced, who - in certain kinds of conflict - will simply hand down
the same decision he has given before. What they are actually afraid of is
a judge who perhaps listens for the sake of formality, but whose opinion is
predetermined. Some judges are aware of this.
Let me give an example. In summary proceedings, the former President
of the Court of Groningen once literally said to squatters: "I must teIl you
that I have a great aversion to squatting, which is anchored deeply within
me, but maybe I am prejudiced." Tackled on this point in a later session,
the squatters' lawyer· appealed to the President to supersede his prejudice.
The President replied by saying: "The concept of prejudice has an ugly ring.
This is unjustified, since every human being in his lifetime builds a system of
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prejudices with which he confronts the world. As a rule, this system remains
unchanged in outline, till death follows. During puberty, the system - up to
that time influenced, to a large degree, by parents - tends to be thoroughly
shaken up, 50 that it then becomes possible to acquire some new prejudices of
one's own. The system may also be uprooted by, for instance, a conversion, as
happened to Saul."
"Not all prejudices", continues the President in his verdict, "are of equal
value. The prejudice nurtured by us against squatting is based on the leg al
system of arrangements which are possible for the use of a home." This is an
example of a judge who is willing - albeit in a somewhat bantering tone to exchange thoughts with the litigants on his own ingrained ideas.
This takes me to the second point: the judge's willingness to listen. This
willingness is essential to many clients. This is where their faith in legal procedure often receives its greatest blow. The attitude to which many clients
attach great importance is, at least, respect for their point of view. The judge
who quickly makes dear to the litigant that nothing can be said for his opinion,
has a good chance of confronting a person with whom little business can be
conducted during the rest of the proceedings.
If I may briefly take a sidetrack: at the written stage in the proceedings,
the requirement of respect for the litigants' point of view must of course also
apply. For example: The managing director of a company had been fired. Bis
lawyer filed a suit, he wrote a document in which the director's qualities were
highly praised. There had rarely been anyone in business with such evident
qualities for managing a company. The man had done so with excellent results
for many years. Mistakes had admittedly been made, but certainly not by him.
The company wanted to take a forceful stand against this: Never hefore had
they encountered a fellow 50 completely without value in business. They had
never had a worse managing director. You can see, just a few more moments
and the fuse reaches the powder barrel. The company'slawyer wisely kept his
answer businesslike, in an attempt to control the conflict.
To continue on my sidetrack, does this mean that in proceedings emotions
must be avoided? That would be an impossible task. A dispute without emoti ons can hardly be imagined. In my experience, even the most businesslike
dispute has emotional aspects: Years ago, I on ce gave an introduction on divorce to students of sociology. These students had very high-minded ideas
about divorce proceedings. In their opinion, it should be a matter of two sensible people discussing their problems in an unemotional way; just a question
of arriving at a suitable arrangement and separating as good friends.
In many cases, reality is somewhat different. In the past, if a woman wanted
to separate from her husband, she had to prove that the husband had been
too extravagant or grossly insulted her. This implied the hearing of witnesses
to get to the bottom of things. It will not surprise you that my father-in-law
who, as a judge in Maastricht, tried many divorce cases at that time, always
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won the dirty-words Scrabble at home.
I will now return to what a dient expects a good judge to do. The third
point I mentioned was his ability to make a decision. Perhaps this requirement
seems self-evident, but experience demonstrates that some judges have more
trouble with decision making than others. For the litigant, it may nevertheless
be of great importance to obtain a decision. Many business dients will be aware
that, during proceedings, the mutual positions will have to be watered down.
When the judge makes an attempt to settie the dispute, they will probably
agree. Business is business and, in the end, litigation also costs money. They
sometimes count on the judge achieving what they themselves could not, as I
mentioned earlier .
Still, there also are clients who think that any attempt to settie is annoying.
They just want to hear from the judge whether they we re right or wrong. They
would be quite content to be put in the wrong, but in that case the judge has
said 50 and at least they their position. If they have a dispute about the new
washing machine with the supplier, they prefer to be put either completely in
the right or completely in the wrongj a settiement does not appeal to them.
All or nothing, that is what judges are forj haggling you do in the market
place.
Before I condude with a few remarks on the psychology of litigants coming
out of court, let me teIl you something about a rather special kind of client.
These clients know a lot about courts, but th~y do not know how to behave
as clients. I am referring to lawyers and judges. They are the most difficult
clients a lawyer can have, because being a dient is 50 difficult for them. And
since they know 50 much about it, as a client they are litigating just as hard
as their lawyer. They are poised on the edge of their chair when their counsel
says something. They know very weIl that one can hardly be a lawyer in one's
own case, but to act accordingly is not 50 simpie. Sometimes the switch is too
great.
1 win give an example. An examining judge in a criminal case decides on
the first, preventive custody of a defendant. Such a decision is subject to a
deadline: the decision must be taken within a certain period of time. One
defendant thought that the examining judge was too late with her decision.
He was therefore of the opinion that he was unjust1y imprisoned. His lawyer
instituted summary proceedings. Thu5, one judge had to appear before the
other. The Ministry of J ustice asked me to look after the interests of the
examining judge in the summary proceedings. 1 went to see the judge - it
was all very urgent - and was received by her. We talked for a while and
I got the impression that the judge did not grasp the case very weIl. I was
sitting opposite her on the chair normally occupied by the lawyer representing
the defendant to be brought in before the examining judge. We talked some
more and only then did it penetrate to the judge that I was not a lawyer for
a dient in a criminal case, but that she was sitting opposite her own lawyerj
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not her adversary, but her help and stay. The location of the interview and
the way in which we were sitting evidently prevented her from understanding
sooner how the matter stood.

Finally: Coming out of court
Do clients have an opinion after the judge has given a decision? Do clients care
about winning or losing? This, too, depends on many factors. In general, it
may be said that, the more special and the more fundament al the proceedings,
the more interest clients attach to winning or losing.
Let me mention a few examples here as weIl. Insurance companies regularly
litigate about traffic accidents. In such cases it is possible to win or to lose,
sometimes dep en ding on the evidence. That is all in the game, but a case
which is fundamental, which has far-reaching consequences, is something else
altogether and may be quite annoying.
The more sensitive a case is emotionally, the more important is winning or
losing and also the harder it is for clients to resign themselves to a judgment.
To be sure, all proceedings must co me to an end, but this is a truth which has
no significance whatsoever for some clients.
Somewhere in the north of The Netherlands, an elderly lady farmer lived
on rather a large property. A farmhand came to help her. He was to take over
the property. The woman was allowed to stay on the farm. Part of the farm
would be made suitable for housing the farmhand and his family.
An agreement was drawn up, but problems arose. Summary proceedings
were instituted. The farmhand demanded delivery of several objects, cattle
and agricultural material. The lady farmer was sentenced to deliver those
objects, on penalty of five thousand Dutch guilders for each day that she did
not, or not completely, comply with the judge's order. Thereupon, several
objects were transferred, but not everything, according to the farmhand.
He started new proceedings and claimed the penalties. The lady farmer
said that delivery had been effected. Some objects she was no longer able to
deliver, and other objects had already been transferred prior to the original
proceedings. This involved some cattie, a few roUs of barbed wire, barrels of
agricultural poison and suchlike. Instead of then supplying these items, the
lady farmer stubbornly maintained that she had no more obligations towards
her farmhand. The law then began to lead its own life. The penalties accumulated. The ambience on the farm was thoroughly ruined. Appeal, cassation,
were all to no avail, since the lady farmer was unable to prove she was in the
right and the farmhand stubbornly refused to back down, all for the sake of
some miserabie goods and a matter of principle. Neither party was capable of
giving in.
Meanwhile, another lawsuit had been filed, in which the lady farmer was
senteneed to vacate part of the farm, which she refused to do just as stubbornly,
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so that the case finally ground to a halt and it was no longer possible to get
either party, embittered by the years of fighting, to move. The penalties had
accumulated to nearly one million guilders. It can hardly be maintained that
confliets were solved here.
Do clients care about the way in which they win or lose? To be sure, some
clients are certainly sensitive to this, but even that depends on the case. Clients
do not like to win a fundamental case on the wrong argument. However, when
they claim a sum of money, they usually do not care much about the grounds
on which they receive it.
Let me, finally, return to the bull calf I mentioned at the beginning. I still
owe you the outcome. The ruling was that the owner of the anima! causing
damage could free himself from the consequences thereof by demonstrating
that no blame could be attached to him. In the case under review, the owner
of the bull calf could offer such proof. But the lawyer of the injured farmer
argued before the Dutch Supreme Court that a risk liability was involved.
And, 10 and behold, the Supreme Court departed from its earlier decisions and
decided that no reproach need fall on the owner of an animal in order for him
to be liable for the consequences of damage inflicted by it .
And to make the ending completely weB, I also return for a moment to
major Sergius Saranoff. If you do not already know the play, you will surely
have guessed how it ends. He marries the maid and his erstwhile fiancee gets
her chocolate soldier without trial.

Chapter 5

The psychodynarnics of
courtroom. behaviour by
Christopher Oddie
In this chapter, Iexamine what goes on between the participants in a
trial, and how their behaviour can influence the outcome of the dispute. My
observations are put forward to stimulate discussion and not to advance any
thesis relating them to current psychological theory or research. But I hope
that a layman's impression of the interplay between those involved in a case
in court may add to the material on which psychologists can base their studies
of the psychodynamics of court behaviour.
The English court system
My viewpoint is that of a judge in the English court system. To see the setting
for my observations, it is necessary to know a little ab out the English legal
structure. The courts I sit in deal with criminal and civil trials. In a more serious criminal case, a defendant, charged with an offence, is tried by a judge and
jury. In a civil case, one party makes a claim against another. It may be for
money due under an agreement. It may be for damages in respect of personal
injury caused by the carelessness of the other. Or it may be for some order,
following a divorce, to do with children, housing or money. Almost all these
disputes would be tried by a judge alone. The heavier cases are tried by High
Court judges; the less serious cases by Circuit judges. A distinctive feature
of the English judiciary is that all judges have been in professional practice
as lawyers for something like twenty years before appointment to the bench.
The vast majority of less serious crime, and some family disputes, are tried by
magistrates courts. In the big cities, there are some professional magistrates,
trained as practicing lawyers, to decide these cases, sitting alone. But mostly
judging in magistrates courts is done by lay persons without legal qualifica-
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tions. They take time off from their normal work to come and sit in groups, as
magistrates, to try cases, with guidance on the law from a professional clerk.
An important feature of the English legal system is what we caU th!! adversarial process. Each party in a case will have the opportunity to present to
the court the material on which it relies in support of its case, in the fo.rm of
evidence and argument, and to test as thoroughly as it can the evidence and
arguments presented by its opponent. The court, having heard them all, will
re ach its decision. This means that where lawyers are involved in a case, it is
they and not the court, who wiU decide what evidence is to be put forward.
In a civil case they will be required to summarise the factual and legal issues
for decision in written documents known as pleadings. In a criminal case, the
prosecution must specify in writing brief particulars of the date, place and
nature of the offence charged. Although there are detailed procedural rules
for facts to be agreed or documents to be put before the court of trial, the
emphasis is upon the determination of disputed facts by the court at the final
hearing, on the basis of its judgment of the oral evidence of witnesses best
placed to know the true position.
Whatever the court, it will have to perform two distinct functionsj first,
to ascertain the relevant facts from the evidence put before it, and then to
apply the correct rules of law to these facts in order to determine the dispute.
The rules of law may be set down in laws made by Parliament or in rulings of
the higher courts explaining and interpreting the law. Such rulings bind the
lower courts, as what are known as 'precedents', where they are applicable to
the circumstances of the individual case being tried. Ir the court of trial is
a judge sitting alone, as in almost all civil cases, then the judge wiU have to
decide the facts and the law, and give a reasoned judgment explaining how
he reached his conclusion. But, where a judge sits with a jury, as in most
criminal cases, it will be the jury which decides the facts. They do so after
the judge has directed them on the law to apply to the issues they have to
decide: for example, on what facts must be proved and how those facts would
have to be proved, before they could convict the defendant. The judge also
summarises the evidence they have heard to remind them of it, and indicate,
where appropriate, its significance. But the decision on guilt is theirs. They
are required to give a unanimous verdict. The judge can accept a verdict on
which at least ten of them are agreed after they have been considering the
case for a certain time. If they find the defendant guilty, the judge decides
what sentence to pass. Normally, it is only at that stage of the trial that any
previous convictions the defendant may have are disclosed in open court. They
may, however, be put in by the prosecution for the jury to hear if, for example,
the judge rules that the conduct of the case for the defence, by making its own
imputations, say, on the character of some prosecution witness, makes it only
fair that the jury should know about the defendant too. In magistrates courts,
the magistrates decide whether guilt is proven, and, if it is, go on to sentence
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the defendant.

Presure on participants
I have indicated these aspects of the English legal system because the setting
of the court and the law and procedure used there undoubtedly infiuence all
the participants in the trial process. At the hearing, there wiIl be interpersonal pressures by the active participants upon each other's behaviour. These
may refiect prior events or outside influences. For example, a local advocate,
instructed by a defendant to make very serious allegations against the police
in a court which has hitherto shown great confidence in police evidence might
find it more difficult to do so than another advocate who has no ties with the
area at all.
The public nature of the proceedings can have a disturbing effect, particularly in a case which attracts intense local or national interest. I on ce had to
give evidence myself in a packed court room with about twenty press reporters.
Thirty years in the law did not stop my knees knocking as I stepped into the
witness box. The trial process sometimes results in an unnaturally sharp focussing of everyone's attention on an otherwise insignificant event, which is
believed to point towards a determination of a dispute on which there is little
direct evidence. This can lead to undue pressure being put on a witness to
the extent that his evidence is distorted or wrongly assessed. Anyone who
has been at aretrial wiIl know how often a point of this kind, which seemed
crucial at the first trial, appears irrelevant at the second. Again, in a crowded
courtroom, particularly under skilful questioning, a witness may be tempted
to give answers which will reflect attitudes he believes the lawyer, the jury, the
judge, the onlookers in court or the general public would take. Yet he may be
quite wrong in his belief. And, of course, lawyers, judges and juries may all,
on occasion, be mistaken about the views of each other or the public on the
issues of crime and punishment which come before the courts.

Parties and witnesses
What other pressures affect the behaviour of participants in a trial? First let
us consider the parties to the dispute and the witnesses they eaU. It may be
useful to construct a stereotype of a witness whose evidence would appeal to a
judge. First the judge wants a dear and concise account of the relevant facts
known to the witness. The witness can help the judge by giving evidence about
those facts in an audible voice, speaking slowly enough for the judge to take
note of what is said, and setting out the details of the evidence in chronologieal,
or at least logical order. When asked questions to elucidate more information,
or to challenge the account given, the witness will be alert, open minded and
limit the replies given to what is relevant. If a lawyer is presenting the case
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in support of whlch the witness, whether a party to the proceedings or not, is
called, then the evidence will be given in the form of answers to the lawyer's
questions. The lawyer will use hls skills in questioning to enable the witness
to give answers as if the witness conformed to the stereotype 1 have described.
How different things are in reallife! The witness may be inaudible, uncommunicative or confused. He may not understand the questions, but pretend
that he does. Or, through nervousness, or sometimes guile, he may be voluble
and answer everything except the question he has been asked. Under pressure,
whether by temperament or by design, he may be argumentative or aggressive. Or else, out of a desire to please, or simple exhaustion, he may agree with
everything put to him, or concede points which are fundamental to hls case
without realising what he is doing. And, since hls time in the witness box,
under the pressures of a public interrogation, is often the only opportunity the
court will have to see and judge by hls behaviour what kind of person he is, it
is hardly surprising that the task of assessing hls evidence may be difficult.
What pressures on witnesses lead to behaviour exacerbating this difficulty?
One pressure may come from the nature of the personal dispute whlch has led
to the proceedings and the dispute as it is presented in legal terms for decision
by the court. Take a divorce case. The issue before the court may be who is
to have the children. But one parent may wish to punish the other for running
away with another man by persuading the court to deprive her of the children,
even though they would be better off with her. Or a mot her may want the
house for herself and a new partner, and be tempted to persuade the court
that her husband has been 50 violent that she cannot live in the same house,
when this is not the case. A defendant to a criminal charge may run a false
defence or alibi (that he was elsewhere at the time the offence was committed)
not because he is guilty but because he was committing another more serious
crime, or visiting a woman who was not his wife, at the relevant time. The
only offence which can be brought to book against a well known criminal may
be a very minor matter. So, Al Capone was only convicted of tax evasion
when suspected of organising murder. In all sorts of cases there is a hldden
agenda which is not the one before the court, and this can put pressures on
witnesses at the trial who are involved in it. The issues pleaded in a civil
case, or raised for the purpose of proving an offence in a criminal case, may be
very different from the ones which the parties want the court to try. The laws
of evidence may prevent them telling the court what they passionately want
everyone to know - for example that the defendant has a previous conviction,
or was on parole at the time of the offence he denies committing. Asked what
happened next, a witness may say that someone told him some vital pieces of
information about the defendant's behaviour, only to be told that the 'hearsay
rule' against second hand evidence prevents him disclosing them. In such
cases, there is a risk that the frustration of the witness may lead to partisan
or aggressive behaviour under questioning, from which the wrong inferences
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may be drawn as to the truth of what was said. Sometimes the very fact that
there is something which is being kept from the judge or jury in circumstances
involving a risk of it being let out, may result in unnatural tension. This may
suggest that something is wrong and communicate itself by non verba! signs
from the witness' behaviour. A defendant who has something shameful to hide
may show signs of stress. These may a.ppear spontaneously or be elicited by
forceful questioning. Either way, they. would be false indications of guilt.
Another kind of pressure which can have a considerable effect upon a witnesa' behaviour cornea from the very different way in which problems are considered in court from the way he deals with them in ordinary life. There is
what may seem to be an unduly intense scrutiny of facts, which are not the
ones which seemed important to him, although he was there, and everyone else
was not. The scrutiny is public. It is in an unfamiliar setting. (In England
some of the most vocal participants in the process are dressed in clothes of the
eighteenth century and are prone to use language of the nineteenth). There is
an artin.cial discourse by question and answer. The witness is liable to have
not only his recollection but his credit challenged in the most hostile way, by
a lawyer who is much more at home in this strange environment than he is.
And, unfortunately, it is not unknown for witnesses to be fearful of violence
from friends of the defendant who attend court.
There can be no doubt that, under skilful questioning, a witness may n.nd
himself reacting to pressure in unusual and unexpected ways. These can be
presented to suggest that he is quite a different kind of person from the one his
friends know. Sometimes suggestive language may elicit a misleading answer.
Loftus and others have shown how, for example, the use of powerful words
such as "how fast the car was travelling when it smashed into the other one"
can shape or distort the witness' recollection in any answer to the question. A
witness may also give eyewitness testimony in a way which perfectly accords,
say, with current insight into the nature and operation of memory. But lawyers
and judges, evaluating in terms of an older model, may n.nd the mode of
recollection unusual and, therefore, less credible. Finally, expert witnesses
called byeach side on a scientific point of fact, sometimes have the impression
that their evidence is distorted by the accusatorial process. They feel it has the
effect of artin.cially polarizing the issues between them and inhibits them from
justifying their opinions as they would elsewhere. Some of the issues on which
scientific evidence is given are highly complex and not easily comprehended
by a lay person. Lawyers reason in a different way from scientists. This has
led, on occasion, to decisions being made, more on the apparent authority and
presentational skilIs of an expert witness than upon the scientin.c merits of his
opinion. The witness's demeanour may reflect his experienee in court work
rat her than his expertise in his own field.
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Lawyers
What about pressures on lawyers? Again, a stereotype may help. A good
advocate should have thoroughly prepared his case, 50 that he is prepared to
deal with any issue of law or fact whlch comes up for discussion. Specifically, he
must not only have found out what rus dient is saying and could call witnesses
to prove i he must also have worked out what case they have to meet, so that
as Httle as possible takes him or his dient by surprise. And he must be able
to see the case as it will appear to the judge and the jury, however the client
may see it. In presenting his dient 's case and challenging that of the other
party, he must never lose sight of any hidden agenda there may be, or what is
happening in the course of the trial. He should be lucid, Huent, adaptable and
persuasive in his conduct of the case. He must never lose hls head, however
badly things are going. But one only has to catalogue these virtues to see
where pressures come to bear.
First, as we have seen, his dient may have a hidden agenda, or strong views
about the way the case should be run. It is unwise for the lawyer to ignore this,
but if he allows the divergence of approach to show, his opponent wiU exploit it,
and a jury might get the impression that he is not confident about his client's
case. Such confidence, or the appearance of it, is persuasive with both judge
and jury. But most judges are quick to spot when a lawyer is under pressure
!rom his dient. A lawyer who lacks experience in the court where he appears
on hls client's behalf may weIl misjudge the tribunal and fail to persuade it for
want of the right approach. This may be because he addresses a jury in leg al
language when plain spoken submission would be more effective. There are
some jury advocates who feel that a forceful and dramatic presentation of the
simplest issues wiU win the day. In the different atmosphere of a court where
the judge sits alone, such an approach can be counter productive. Personal
rivalry between the lawyers in the case may prove a great irritant to judge
and jury. Some advocates seem more interested in scoring off each other than
advancing the cases of their dients.
An inability to choose the best points to argue and leave the rest sometimes
leads to an advocate wearying the court by taking every point. While the judge
should be able to recognise the good ones it is certainly not easy for him to
do 50. And of course there are other advocates who, by subtie chemistry, can
so upset their opponents that the latter and not the former appear to be the
ones who are creating difliculties.
The court itself may unsettle the advocate. Some judges talk too much
and upset the advocate, or interfere with the way he wishes to present his
case. In every judge there lurks a former lawyer, used to taking a leading
part in the forensic process. It is sometimes difficuit for him to resist the
temptation to descend into the arena, particularly when, often mistakenly, he
beIieves he could do the lawyer's job better himself. And a perfectly proper
intervention by him to correct a lawyer's mistake, or protect a witness from
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oppressive questioning, may be perceived by the lawyer as an attack, and affect
his subsequent conduct of the case. The lawyer may get the impression that
the judge or the jury is prejudiced against his witness, his dient, or himself.
Whether he is right or wrong, the impression itself may upset him and change
the way in which he addresses the court or presents his arguments.
One obvious pressure should be mentioned. As we have seen, where there is
intense public concern about a case, or a particular kind of case in the media,
the tension in the courtroom .is heightened. Everyone, but particularly the
lawyers, may be aft'ected. Sometimes this results in the advocates directing
their attention to a wider audience than the court they are in.

Judges
Finally, what pressures can affect the behaviour of the tribunal? Since a crucial part of its behaviour is the process by which its decision is reached, how
does the interaetion between the participants in a trial influence the outcome
of the case? Many factors, though significant, may be marginal. It is the
content of the evidence, and the law applicabie to the faets disdosed by it,
which wiIl principally determine the resuit. But there is one important way in
which courtroom behaviour plays its part. When deciding on the credibility
of a witness, a judge or jury can consider, not only what a witness says, but
his demeanour in the witness box. This can sometimes teIl a lot about his
truthfulness. Take the manner in which a defendant accounts for his conduct,
away from the camouflage of familiar company or sub-cultural support. A confident assertion which might be accepted in a bar crowded with cronies, can
carry less conviction in court, e.g. "He was black, wasn't he?", "She seduced
me", "I'd had a couple of drinks" or even (as I once heard in a case where
the defendant came from West Africa) "He put me under a spell". Changing
the subject from a sensitive topic is more noticeabie under questioning from
a Iawyer who wants to stick to it. A defendant who denies a violent response
to unprovocative behaviour by his victim may not help his case if he loses his
temper in the witness box. And there are many other examples which could be
given of court room behaviour which gives a pointer for the tribunal to assess
a witness' credibility.
But, as we have seen, there are some pressures on witnesses that induce
behaviour which has nothing to do with whether the witness is telling the truth
or not. Juries are often quick to empathize with a witness who is under the
pressure of the courtroom itself. Judges have considerable experience of the
distortion which can result from it. They may intervene to try and lower the
tension, or warn the jury of the dangers involved.
No one would pretend that it is always easy to see what is happening.
Perhaps it is hardest of all to see what is happening to oneself. There is a
danger that minor irritations may distract the judge from his task. Take those
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instances of behaviour by witnesses which cause annoyance to the judge who
wants to get to the point, or on with the case. Aggressive behaviour towards
a lawyer slows things down. A good one turns it to his client 's advantage.
A bad one responds in kind. Aggressive behaviour towards the judge can be
diflicult to handle, and sometimes upsets the jury. A witness who goes back
over the whole of his evidence every time he is asked about part of it may be
doing so through excessive prudence, or because he has learnt a false story by
heart. Either way, time is lost.
An argumentative witness may be a gift to opposing counsel, but a liability
to his own. The judge expects counsel to do the arguing and does not want
to hear it twice. Emotional appeals from the witness box may be counterproductive if made at a stage when a factual response to lawyers questions
would better advance a party's case. This is not to say there is no place for
emotion in the witness box. It is there all the time. On occasion a deeply
emotional response to a particular question may afFord proof positive of the
witness' truthfulness. So can a shallow and disingenuous appeal to emotion
by a witness in difficulty when answering pointed questions. Such distractions
are a wen recognised feature of the court process, but the judge must be astute
to see that his judgment of the witness is not distorted by the irritation they
cause. And so the demeanour of a witness is not always a help. It can be a
hindrance to assessing credibility.
A consideration of presentational skills brings me to the effect of the professional advocate's conduct of a case upon the court which has to decide it.
Many books have been written upon the art and craft of the advocate. Of
necessity, I shall confine myself to a number of salient points on the interaction between lawyers, judges and juries. Perhaps the first thing to be said,
is that, in most cases, the lawyers and judge involved win know that a lot
more is going on than meets the eye, even if they do not always see what it
is. Different participants in the trial may have different agendas, and different
expectations.
As we sawearlier, the actual events, or the participant's perception of
them, which led to a criminal charge being made against a defendant, may
have been more complicated or more serious than the ofFence alleged in the
charge suggests. The motives of a party defending a civil claim may have
little to do with the merits of the defence put forward. The remedy available
to a litigant and advanced in the pleadings filed by his lawyer may not give
him what he really wants. The whole case may turn on some apparently
insignificant issue of facto A binding precedent from the Court of Appeal may
mean that on one set of factual concIusions the judge can find for the claimant
and on another, only marginally different, he cannot. There may be highly
prejudicial evidence available for use by one party only if the conduct of the
other part's case renders it admissible. The lawyer for one party may know in
advance, or only discover too late, that he win have problems in eliciting the
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necessary evidence from his dient or a particular witness. And so the lawyer
must be a bit of a strategist and a bit of a tactician. He must decide ahead how
he is going to set the scene and present the case to be most effective. But he
may have to adjust to unexpected pressures or events in the trial itself at very
short notice, without allowing it to appear that he has been taken by surprise.
This means that he may have to be a bit of a chameleon as weIl. When
dealing with his own witnesses, he must be sensitive and supportive, ensurlng
within the restrietions of court procedure that he can bring out and emphasise
evidence which his witness may be unable or unwilling to disdose. His role
as caring friend may have to be discarded to challenge or test witnesses called
hy the other party. He may, with intelligence and charm, be able to obtain
the answers he needs in a quiet conversational way. On occasion, however,
he has to be forceful, and even temporarily risk odium to get what he wants
from a powerful or aggressive witness. But the lawyer's anger must always he
controlled, and his engagement with a witness strictly limited to the task in
hand. When dealing with a judge, he must guess the likely response to the plot
and sub-plot of the story as he unfolds and presents it. If he has a strong case
on the merits, but runs the risk that on certain factual findings the relevant
law would make it difficult for him to win, he win do his utmost to persuade
the judge to accept his dient as an excellent and deserving person, and try
and tempt the court into findings of fact which fit the law in his favour. If he
knows he has the law on his side, but has an untrustworthy client, he ma.y try
to present the case as a. fascinating issue of law. Where he thinks the judge is
uncertain about the law, he win invite him to take a 'robust view' and decide
the case as a 'pure question of {act'.
Some of the archaic phrases used in the English courts hetween lawyers
and judges can be turned to convey a coded message. 50, sometimes, where
the judge asks a question, the lawyer will reply "may I reserve that point". It
can simply mean "I can't think of an answer". If the question is just before
the adjournment, the reply "My Lord, lobserve the hour" can mean "I'lliook
it up over lunch". "If your lordship pleases" suggests it does not please the
lawyer or his dient. To the expression, when used by a judge, "I hear wh at
you say", should be added the unspoken words "but I'm not going to take any
notice of it", and, when used by a lawyer, "I can't believe my ears".
It will be seen from what I have said (and much more could be said)
about the interaction between lawyers and judges in the courtroom that the
judge must be alert to detect \Vhat is happening below the surface of the
discourse. He must recognise the games that are being played. He must resist
the temptations which are put before him. If it is sometimes difficult for the
judge sitting alone to do 50, it may be more difficult if a jury is deciding
the case. The judge has the experience to see what is going on: they ha.ve
not. He must try to ensure that they are not unconsciously manipulated by
powerful advocacy. The virtue of the adversarial system is that each si de
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the opportunity to put its case as forcefully as possible before the tribunal
(indeed, sometimes advocates will tactfully suggest that the jury should not
be manipulated by a powerful judge). But if, as sometimes happens, one side
has a much better lawyer than the ot her , the judge must try to redress the
balance.
In the lower courts, one party may not have a lawyer at all. Attempts by
the judge to help the party in the weaker position may be perceived by the
other party or by a jury as biassed. It is a delicate and diflicult task to hold
the scales evenly adjusted.
Finally, there are few temptations more difficult for a judge to resist than
a well argued case by a good advocate. He must be particularly careful not to
find in a party's favour because he had the luck or good judgment to choose
the bet ter lawyer.
These are some of the pressures of courtroom behaviour by lawyers on
judges. It would be tempting but wrong to conclude that they always distract
the judge in bis decision making. The adversarial process necessarily involves
tension and pressure in the dialogue between its participants. One should
never be complacent, but I believe that it works well in the vast majority of
cases.
I cannot leave this subject without referring to what I might call selfinduced pressures on the judge. These may be more apparent to the observant
psychologist than to the working judge. Let me briefly mention one or two
which have sometimes come up for discussion. It has been said that, particularly when sentencing, a judge may see himself in the role of society's representative, whereas outsiders might question his grounds for believing that
he truly reflects their values. In fact, although judges who actually have to
sentence defendants have a discretion as to the exact order they make, there
are now extremely detailed guidelines from the Court of Appeal governing the
principles and practice to be followed in the approach to a sentencing decision.
Then there is the question of an objective approach to the work of a judge.
Some people regard 'objectivity' as a myth. If conceived as an absolute quality,
few could acbieve it. But, if seen as a desirabIe aim when solving problems,
then it can be a useful guideline for the judicial approach. How successful
a judge will be in following it will depend upon his character, commitment,
experience and his knowledge of human nature and of himself. One great
argument for open justice, where reasons are given for what is done, is that
any departure from the standard of objectivity required of the judge should be
ascertainable and open to question. Another side of this coin is the contention
that judges lack experience of the 'real' life in which so many disputes before
them arise. If what is meant is personal experience of the pressures of life on
other people in different walks of life, then that is not altogether surprising,
and could apply to many other professionals involved in decisions about their
fellow citizens. But one of the best features of the jury system is that it brings
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a representative group of people from the world outslde the lawyer's world to
join in the process of judicial decision on disputed facts. It is hoped the jury's
knowledge of the world and the judge's training and experience win help them
get it right.

Juries
50, let me turn to the effect of courtroom behaviour on juries. Although
valuable research has been done on the decision making processes of juries,
I cannot speak from personal experience of anything which goes on in the
jury room. In the courtroom, the jury is largely silent. lts presence and
participation naturally affects the approach of the lawyers and the judge to
the issues on which it has to give its verdict.
There has been much speculation, but few condusions have been reached,
about the effect of the behaviour of lawyers and judges upon juries. I can
only offer a number of brief impressions of my own. I have already mentioned
a jury's ready empathy with a witness under pressure from questioning by
lawyers. Jurors will often attach less importance to inconsistency between answers or to adverse comments on a witness's demeanour in such circumstances.
Unfortunately, like witnesses, they may be apprehensive about possible hos tility from friends of a defendant attending the trial in the event of a conviction.
Juries are often quicker than lawyers to spot the hidden agenda in a dispute
which comes to court. Sometimes, if they think the defendant's merits in
that underlying dispute are greater than the complainant's, they will acquit,
however strong the prosecution case. But, in general, jurors are much more
conscientious and less likely to be swayed by prejudice than some lawyers believe. Of course appeals will be made to their emotions by advocates. A
famous example in England comes from the speech of a great jury advocate
called Marshall Hall. Turning to the terrified woman he was defending on a
murder charge, he said "Look at her, members of the jury. God never gave
her a chance! Won't you?" Such florid advocacy is rarely heard now. Perhaps
it is used more in the trial scenes we all see on televisioll.
Juries may know more about the tricks of the trade nowadays. They may be
less susceptible to the power and authority of the advocate. Is this true of the
power and authority of the trial judge too? There have been many occasions
in English history, and one or two in the recent past, when observers have
thought that an acquittal reflected the jury's feeling that the law under which
a defendant was prosecuted was unfair, even though the judge explained its
dear implications to them. It is not easy to know how far the jury is influenced
in its view of the witnesses by the judge's summary of the evidence. I suspect
that many would like to know what his view is, even though it is theirs which
must decide the case, as he will direct them in his summing-up. If they fee I he
is trying to influence them one way or the otlter, then they sometimes react
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in the opposite way. This is one area in which each can act on a completely
mistaken view of what the other is thinking.
On the whole, however, I think that juries make their own minds up, without being influenced by any views they think the judge might hold on the
evidence, although they might happen to agree with them. My final observation is that people often underestimate the strain of the responsibility put on
a jury required to take a decision with the most drastic consequences for the
defendantj in my view this can mean that jurors are particularly careful not
to convict unless the prosecution case has been proved up to the hilt.

Conclusion
That brings me to the end of what I have to say. I hope I have shown some
of the ways in which the behaviour of witnesses, lawyers and judges and juries
can infiuence the result of a case in court. At times, I have been conscious
that I have strayed over the line which divides the subject of this chapter from
the subjects of other chaptersj sometimes too far, and at other times not far
enough. And for an audience of psychologists, I know that what is not said,
and why it is not said, is often of more significance than what is. But I hope
that you will now go on to examine this area from your own perspectives.

Chapter 6

Risk: A four letter word for
lawyers by David Carson
Risk is centra! to the content and practice of law. But yet, at least in the
United Kingdom, there is no specific law of risk-taking or a course in risk ana!ysis for lawyers in training. It does not receive separate attention although
ideas about risk pervade many areas of law affecting individuals, corporations
and governments. Issues in risk analysis and risk-taking are also relevant to
many areas of psychology and other social sciences including cognitive, developmental and social psychology. Workundertaken to date suggests that there
is much that the law could learn from the social sciences and that many leg al
ideas and assumptions with regard to risk have been poorly thought through.
The object of this chapter is to discuss sorne of these possibly irrational ideas,
suggest some causes and invite a discussion of ways that psychology might
provide lawyers with better tools.
Development of and ideas about risk
The word risk it is said, does not appear in Shakespeare's work. Until the
middle of the seventeenth centuryexpressions and ideas such as chance, hazard and jortune existed. So too did phrases such as in danger and at peril
which relate to the position individua!s found themselves in. But the idea
of being at risk from the external world however is, apparently, a relatively
recent usage (Collinson and Dowie, 1980). This seems to be due to the former
preva!ence of ideas about life being determined and subject to the whims of
the fates and chance. Contemporaneous with the expanded meaning of risk is
the development of mathematics and the ideas, in particular of Blaise Pascal,
relating to the calculation of chance (Backing, 1975).
Even today the word chance tends to refer to an opportunity for an advantage, whilst the word risk relates to the danger of harm or 10ss. Mountaineers and stunt drivers take risks rather than chances even though they
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take extensive precautions against harm occurring. The modern, high earning, entrepreneur or business person takes risks rather than chances. It may
be argued that the mountaineer, racing driver, ordinary driver rushing home
and entrepreneur are all seeking advantages as wen as seeking to avoid harms,
but it seems that if the perceived balance would emphasise the harms then it
is regarded as a risk. However there may be no neat analytical distinction.
There also seems to be a significant distinction between chance and accident.
Whatever the analytical distinction bet ween these words there are clearly
important presentational points to be made and lawyers, with their interests
and skins with words, can use these distinctions. For example, if something
can be called an "accident" then blame and responsibility is unlikely to be
attached. However to say "it was just a chance that it happened" is unlikely to
be as sure a defence. The distinction between risk and chance has particularly
significant effects in terms of presentation and it would be interesting to trace
how certain issues get chosen to be chances or risks. A judge, like most people
it is submitted, is more likely to respect the risk taker than the chancer. There
is a distinction in the experiences of different kinds of risk taker related to the
subject matter; the mountaineer and entrepreneur evoke excitement, the social
worker and psychologist making decisions about dients experience stress.
That risk-taking is substantially a matter of presentation can further be
demonst~ated by contrasting the popular usages of gambling, rislc-taking and
dealing with dilemmas (Carson, 1988). Gambling, it is suggested, involves
opportunities for advantage but not, usually, losing more than is being staked.
We can certainly talk of both gambling and risking all we possess but the
word risk is more likely to be used to cover cases where harm beyond the
stake invested is i nvolved , particularly harm to other people. Mountaineers
and potholders may gamble with their lives but can put others' lives at risIc.
Psychologists do not or should not gamble with their clients' lives but are
expected, and paid, to take risks.
The critical distinction between a risk and a dilemma is, it is suggested,
that with a risk there is no imperative towards acting fast or avoiding the
harms that continue during indecision whereas there is with a dilemma. l It is
believed that a judge, like ot her people, win accept lower standards of conduct
and decision making ifit is demonstrated that a dilemma was confronted rather
than that a risk was taken. This is acknowledged in the law of negligence
wh ere emergencies are an exception to the generallevels of care required. So
far this may be unexceptional but two points are significant. First "need
to decide" is not regularly regarded as one of the critica! features of a risk
akin to the "consequence" and the "likelihood" variables in either legal or
other materials on risk-taking. Secondly this "need to decide" is often open to
manipulation, although tbis is often ignored. For example the decision whether
lJanis and Mann outline a similar conflict theory of decision making (see Janis and Mann,
1977).
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to "risk" the discharge of a patient fr om a hospita! often seems to be made
in isolation from considerations about the harm to the patient's rehabilitation
prospects and loss of socia! and civil rights whilst in hospital, let alone the
harms to other potential patients seeking attention. By attaching importance
to these continuing harms of inaction a risk decision may be represented as a
dilemma. As resources within publidy funded services, per dient, reduce 50
do the dilemmas, rather than just risks, increase. The regularity of need to
make prompt decisions may reduce awareness of an important dimension of
the "risk."

Risk; a political concept?
The concept of risk has been related to developments in political economy.
British law still enforces a distinction between gambling and risking. The
British courts will not help people enforce their gambling contracts. Whilst
they are not uniawfui, in the sense of criminal, the courts treat them in the
same way as contracts for immoral purposes such as prostitution, and refuse
to enforce them. This may appear to be just an interesting quirk until it is
appreciated that (a) it is replicated in the crimina!law and (b) the clifference
between a gambling and a perfectly lawful insurance contract is debateable.
Certainly there is a difference bet ween gambling and insurance, primarily in
terms of perceived social utility. Investing on the chance that a horse win
win a race is gamblingj investing on an individua!living to pensionable age
is insurance. Predicting which of two drops of rain will get to the bottom of
a pane of glass first is gambling, predicting the price of coffee beans in six
months time is not.
The insurance industry is a very important source of capital, although said
to be conservative in its investment (risk) policies, and has played a major
and increasing role in developing western capitalist economies. Whilst it is
conceivable that some entrepreneurs would take risks where they could be
without anything if they failed, insurance has enabled and encouraged people
to take risks with a measure of some support if they fail. Changes of governments lead to changes in the balance between risk and insurance. For example
Quam and colleagues (Quam, Fenn and Dingwall, 1987) show how the rate
and size of claims for compensation for medical accidents (risks) are related to
the statutory support structures available in different countries.
The ways in which developments in the law have facilitated economie development have been noted by many. (However we would need to know of the
opport uni ties that were missed in order to make a complete judgment about
the degree of correspondence or causation). Law has provided the business
world with structures, such as the limited liability company which reduces
(for investors) the harmful consequences of business risks that fail, and the
certainty and predictability necessary. Business has also been helped by the
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calculation sciences.

Legal in:H. uences on risk concepts
Mary Douglas has reviewed the social scientific literature ahout the perception
of risk. She comments that "The dialogue ahout risk and justice tends to he
conduded in two languages: traditional rhetoric on behalf of regulation and
mathematicallanguage on behalf of principles of free choice" (Douglas, 1986,
p. 13). On this basis lawyers and judges should he expected to be conservative agents where risk is concerned given their dependenee upon rhetoric
and persuasion and relative innumeracy. However lawyers in practice take a
considerable number of risks. Going to court only has two outcomes possibie, success and failure. Although each side may assess its chances of success
highly we are, perhaps, fortunate that few surgeons would undertake elective
surgery in similar circumstances. Also most lawyers are in private employment
with the consequent risks although the ones who take the "biggest risks" are
likely to belong to the firms which are getting larger and so are able to pool
losses. Also trialiegal work can be very risky in the sense of depending upon
a multitude of variables which are difficult to control, such as the chance that
a witness will say something the lawyer would prefer he or she did not say.
Successfullawyers will be people who took risk and were successful in theirs.
They may be expeded to favour risk-takers. There are also very powerful arguments about the right to take risks, to smoke tobacco but not other drugs,
to not wear seat beIts which lawyers' rhetoric can advocate.
But more significant for the assessment of risk is the lawyer's tendency to
dichotomise fact and opinion and to reify. To find out "the risks" involved in,
for example, an operation or a bridge collapsing, the lawyer will seek experts'
evidence. Their answers, whether involving probability statements or not, will
be processed as evidence. Those were, as a matter of fact, the risks. Critique
of that assessment will he left to ot her experts with the same expertisej there
is no independent assessment of either the methods of reaching or the adual
conclusion. Indeed professionals are credited with a special skill in reaching
their conclusionsj it is called " professional judgment." Individuals come to hold
opinionsj professionals make judgments. So this process heightens dependence
upon professional expertise but, first, their assessments win often include debateahle value judgments such as doctors preference for length of rather than
quality of life and, second, this restricts others' participation in decision making. Dodors will, for example, make an assessment of the risk involved in a
treatment taking account of the issues they perceive as relevant ignoring or
patronising, for example, the patient's right to or exercise of consent. Who
should decide what the relevant considerations are that, for example, the value
of an aesthetically pleasing bridge is or is not relevant to an assessment of the
risks in its construction? Should consenting to a risk and the risk itself he seen
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as separate entities, as this approach requires, or part and parcel of the same
concept and problem?
The leg al approach presumes that "the risk" is "out there" waiting to be
discovered and described rather than something chosen, perhaps conveniently,
to be called the risk by particular people. "The professional discussion of cognition and choice has no sustained theorizing about the social influences which
select particular risks for public attention. Yet it is hard to maintain seriously
that perception of risk is private" (Douglas, 1981, p. 3). And psychology's
emphasis upon individual behaviour and explanations mirrors this approach.
"So instead of a sociologieal, cultural, and ethical theory of human judgment,
there is an unintended emphasis on perceptual pathology" (Douglas, 1981, p.
3).
The leg al approach also applies to risks about the future. In British law
compensation will be awarded if it is shown that recognised harm resulted
!rom someone taking an unjustified risk, whether conscious or unconscious,
in terms of not being in accordance with the professional or ot her recognised
and applicable standards, such as for driving cars. Lawyers, like most doctors and psychologists, are pathologists responding to rather than preventing
harm. The lawyer cannot use the law to prevent the construction of a building, for example, however strong his or her predictive evidence that a number
of people will be killed andfor injured in its construetion. The builder may
even have recognised that evidence and induded provision for compensation
payments in the price. Once harm results the lawyer can go into action to see
if compensation is payable. Risk, no matter how serious the consequences and
how st rong the evidence of probability of occurrence, is not suflicient where
the victim is uncertain. Sometimes a future risk, particularly if it involves
a governmental agency, is perceived as being sufficiently political to warrant
a special inquiry. An example would be an inquiry into building a new nudear installation, the kind of risks studied that are wtitten about by Lennart
Sjoberg (1987) and colleagues. Unlike constructing new buildings or si mil ar
an additional problem here is the perceived magnitude of potential harm and
the ignorance, for good reason, of the likelihoods of different events because
everything is 50 new. Again the lawyer's role in assessing or minimising risks
is limited. In Britain a government minister's or official body's decision can
only be challenged before harm results by showing that no properly acting and
advised minister or body could have reached that decision. Compensation, for
example, is payable for failure to treat patients properly but actions for failure
to treat at all (because of lack of resources) will always be unsuccessful unless
it can be shown that no minister or official body acting properly would not
have ensured that treatment was provided. The risk of harm is not perceived
as a separate issue. Compensating past improperly undertaken risks is a matter for lawyers; preventing future risks is pereeived as polities. By this sort of
distinction lawyers sustain the impression that justice is apolitieal.
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Marriage involves risk. The couple may have convinced themselves that
they are textbook "in love" but will still know that divorce is quite prevalent
even if they do not know the more detailed statistical characteristics of divorcees. The risk increases, in terms of possible harms, where there are young
children. And yet lawyers do not offer a risk prevention service. Only now
are some people creating detailed marriage contracts wherein they agree certun values, rules and procedures to govern their relationship. They can work
through decisions on such issues as number of children, relative importanee
of jobs, interpretations of fidelity, procedures for amending their contract as
circumstances and attitudes change. It is submitted that such contracts could
minimise risks and maximise equality. Few would make a business partnership
without a contract to regulate relationships and reduce the risk of dissention.
But sexual relationships are different.
Lawyers are more likely to emphasise individuals' choices of or abilities
to choose their behaviour whilst psychologists are more likely to emphasise
construnts upon and determinism of behaviour. For lawyers "risk" can seem
synonymous with "reckless." Several crimes require recklessness. This can be
interpreted as either refemng to the nature of the risk or a combination of the
risk and the actor's knowledge of the risk. In the first meaning a dangerous
act, for example bad driving, can become reckless if the risk is assessed as
being particularly high. Here the relevant variabIe is the likelihood of harm,
not the nature of the harm. Both, for example, careless and reckless driving
relate to the potential harm of damage to other road users and property on or
by the road. Drivers of lorries carrying nuclear materials are not, because of
their load, reckless. Drivers of unsaiely secured loads could be reckless as the
unsafe securing relates to likelihood of harm occurring. But if the likelihood
of harm is perceived to be sufficiently increased a careless act may become
reckless.
In the second sense a risk may become reckless because the actor appreciated that there was, or should have appreciated that there was, a risk. The
recklessness can be constituted by a failure to think of things which ot hers
would have considered. The act becomes reckless, and therefore on a par with
high likelihood careless behaviour, even though in this second sense the likelihood was not particularly high and the individual did not consider it. In a
desire to punish people for inconsiderate behaviour lawyers may be confusing
themselves and others in their uses of the concepts of risk.

Psychology's contribution
Perhaps psychologists could help lawyers sort out analyses of risk assessment
and risk taking. It is not suggested that there is a particularly correct way
of assessing risk but that, quite likely because it has been regarded as such a
basic subject, there has been limited inter-disciplinary work. This paper has
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sought to criticise the legal perspective because that is, too often and because
of lawyers' roles in getting official decisions from the courts, treated as beyond
criticism. But, by discussion, the premises, values and choices involved could
become more explicit and thereby open to use by more people.
Psychologists could help lawyers in a number of ways. The goal should be
to make the premises, values, processes and choices involved in isolating and
describing a risk more explicit so that more people can use the concepts in
their dealings with the courts and similar agencies as masters rather than as
victims of others' language. In the last resort how we analyze risk win always
be a political decision not just in the selection of items for consideration and
their weighing. But by co-operation it should be possible to enfranchise more
people in making those decisions.
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Psychologists on law

Chapter 7

Implicit psychological theories in
legal thought on sentencing and
liability by Wilfried Hommers
The moral rule to undo harm done complements the mor a! rule not to do
harm. In modern criminal and civillaw, the leg al concepts of 'sentencing' and
'liability' represent the moral rule of undoing harm. Both concepts are embedded in a variety of codified rules, and an extensive legalliterature discusses
the rules and related problems and issues.
The lega! form of the mora! rule to undo harm changed over time. Many of
the terms which today denote the various aspects of undoing harm in law and
in everyday life - like restitution, compensation and reparation - all have
their origins in Roman law and some have parallel concepts in Germanic law
(Schöch, 1987j Tunc, 1983). AIso, the legal rules on undoing harm vary across
cultures (Honore, 1983j Stoll, 1986). Therefore, the question arises whether
or not, and, if so, which psychological causes are related to these sets of rules
and legal thought and their variations.
This chapter1 goes beyond the unspecified direction of this question. Since
modern criminal and civillaws are the products of legal thought, which has
been in the process of development for several thousand years, it is assumed
that looking at this development as it is documented (in the history of law
and in comparative law) and analyzing its products in the codified law, may
be informative for the psychological theory of undoing harm.
The general approach of the present paper rests on two never-debated assumptions: (1) legal thought had its beginning in the moral intuitions of everyday life more than 4000 years ago and (2) through 3500 years of written
law, legal thought developed into an expert system, not only on theoretical
lThe research was supported by a grant of the Deutsche Forschungsgemeinschaft, BonnBad Godesberg, to the author: HO 920/2-2. Help with finishing the manuscript provided
M. Pirkner. Special thanks are due to N.H. Anderson and an anonymous reviewer Cor
commenting on an earlier draft.
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grounds (abolition of inconsistencies when detected) or on prescriptive grounds
(changed purposes oflaw makers) but also due to law makers' consideration of
various kinds of experience. Thus, the legal rules which were developed may
have multiple facets which result in different interpretations when discussed
from the various perspectives of law-analyzing scientists. One overlooked consequence, however, may be that legal notions and implicit theories incorporate
statements which are near to or equivalent to scientific truth. Therefore, the
analysis of the explicit legal rules and the implicit legal theories of 'sentencing'
and 'liability' may have heuristic value for the cognitive science of the everyday
morality of today, such that descriptive and prescriptive mor al thought could
interact in a new way.
Legal rules are certainly made by experts for application by experts. Additionally, they are prescriptive. Accordingly, there are two principal outcomes of
research guided by implicit legal theories: congruence and difference. The first
possible outcome is that the congruence of implicit leg al theories and cognitive science of everyday morality will be discovered. In that case, a remarkable
consequence would arise from decisions by judges which conform to normative
rules which have a structure similar to empirical theories found among laymen.
The prescriptive rules may be viewed as introspective descriptions of intuitive
cognitive processes, since judges are expected to follow rules only as long as
this is feasible. Therefore, in the case of congruence, the assumed influence
of normative theories on judges demonstrates that prescriptive thought is not
needed to implement judgement processes structurally different and assumed
to be better than those of laymen, but to avoid insufficient application of the
available rules in order to avoid errors. Thus, congruence of prescriptive and
descriptive approaches may have practical implications as weU as heuristic
implications.
With regard to the second principle - outcome - one may wonder whether
there might be any consistency between everyday morality and an expert system at all. Differences, rather than similarities, between them are more likely
to exist in valuation and in cognitive processes. However, no attempt wiU be
made to verify that prescriptive rules are descriptively valid or to evaluate
empirica! results against prescriptive statements, as has frequently been done
in decision research, e.g. on conservatism (Edwards, 1968, which was critically
discussed by Cohen, 1981) or in equity research (MelIers, 1982). Instead, rather
genera! features of implicit lega! theories are sought to give some new impetus
to psychological research on moral thought. The expected impetus rests on the
analogies found between descriptive and prescriptive theories of information
integration. Therefore, this chapter will begin with a general overview of those
analogies.
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Descriptive and prescriptive theories
of information integration
The legalliterature suggests that a primary characteristic of leg al thought on
sentencing is its focus on valuation and integration of evidence. Even simple
cases typically involve multiple pieces of information) each of which has to be
evaluated for its implications with respect to the judgment to be made) and all
of which have to be integrated to arrive at a final judgment. This is true for the
task of sentence choice among a variety of qualitative sanction alternatives) as
is inherent in the German criminallaw for juveniles and in some Anglo-Saxon
law (Pennington and Lloyd-Bostock) 1987). It is also true for fixing recovery
proportions in cases of civilliability among several parties and for the fixing
of the sentence quantum for adults.
Cognitive science developed a descriptive theory of information integration (see Anderson) 1981) 1982) for a complete presentation of the cognitive
approach of the information integration theory). Although this approach is
not restricted to morality) it is remarkable how similar basic concepts look in
both the descriptive and the prescriptive approach. This section win attempt
to give an impression of these similarities and will discuss them in terms of
parallels and contrasts between the cognitive approach to everyday morality
and the legal normative approach to applied mora!ity.
Parallels and contrasts are clearly visible in two fundament al composition schemes: for sentencing in the prescriptive approach and for blarne in
the descriptive approach. The sentencing scheme mentioned by Maurach et
al. (1984) states that fixing the amount of punishment in crimina! cases is a
joint function of the two components 'act' (Handlung) and 'effect' (Er/alg).
The 'blame) scheme of Anderson (1983) states that everyday moral judgement
is a joint function of 'responsibility' and 'consequences). Both schemes are
similar ) because the 'act' component is conceptually congruent with the responsibility component. Both schemes differ in an important aspect) however.
That of Maurach et al. (1984) categorizes the list of sentencing factors given
in sentencing Article 46 of the German crimina! code. These factors are divided into two classes which ought to interact by law if present in a crimina!
case. No precise statement is made on how that interaction must occur. Only
the connecting word land) is used to denote the function of the composition.
The descriptive blame scheme states similarly that both components influence
moral judgements, but the specific interest lies in discovering ho\\' this joint
infiuence operates in everyday morality.
Thus) there are differences in the direction of inquiry. The normative theories provide prescriptions for enhancing justice in reality) while the descriptive
approach strives, inductively and deductively, to develop theory based on all
forms of observable mora! judgements, that is on everyday mora!ity as weIl as
on lega! practice representing expert morality. Of course) one would expect
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experts' judgements to differ from those of laymen, since the former might
have been influenced by legal rules whereas the latter are not assumed t~.
But this contrast in the direction of inquiry is clear, even if a certain rule is
descriptive for both judgements. This combination of parallel and contrast underlies the following discussion of the basic concepts of the descriptive theory
of information integration and the related notions of legal thought.

Knowledge systems
Both integrational approaches operate on a knowledge system. A knowledge
system typica1ly contains both declarative knowledge about stimuli and goals,
and procedural knowledge for utilizing that declarative knowiedge. The typical contribution of the descriptive information integration approach is made
by combining research on procedural aspects of the knowledge system with
research on declarative aspects of the knowledge system. Within the descriptive information integration approach, the procedural aspect of the knowledge
system may vary from person to person, although they are considered to be
substantially invariabie, at least over some time period, for each person. This
rule of invariability provides a theoretical foundation for value analysis by
means of functional measurement methodology.
In contrast, processes should obey generally shared rules in the normative
leg al context, as is clear if one looks at the law of civil and criminal procedure. As the following analysis of the implicit theories of sentencing show,
the normative rule generally also seems to be true for the normative rules on
sentencing in German law. Some cases, however, may be very complicated,
that even experts will use a simplified scheme in lieu of the prescriptive scheme
of integration of evidence.
Finally, the essential difference between legal thought and the cognitive
science of everyday morality lies in declarative knowiedge. Judges, as weU as
lawyers and prosecutors, are weIl trained in the use of codified penal and civil
rules and in civil and criminallegal procedure, but even laymen may accept
these rules if they are properly explained. Therefore, legal thought is usually
not, and should not be, the arbitrary declarative knowledge of a professional
minority. Instead, it should coincide with everyday morality to a sufficient
extent. The effective difference lies in the ease of retrieval and the reliability
and controllability of its products.

Valuation
Parallels and contrasts also appear in the concept of value. The parallel is
found in the transformation of objectively given information (the proven facts
of the case) into subjective values which are not directly observable, but which
are relevant to thejudgement. The contrast is that the approach ofinformation
integration pi aces the measurement of the intermediate values on a firm foun-
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dation, whereas the normative rules of legal thought are not concerned with
these intermediate values per se. Nevertheless, these values may become more
interesting for legal thought when it becomes known that there is a method
for their measurement.
Additionally, there is a similarity in the personal character of valuation
and in its contextual determination. In a normative legal context, valuation
may be acceptable as being in principle personal, although much valuation is
constrained by codified sentenclng frames or by sentencing guidelines. Nevertheless, the concept of judge's discretion shows that there is room for personal
valuation which is not regarded as error or personal deviation. This may additionally be seen in divided court decisions, which presumably result because
different judges give different values and weights to the same evidence.

Integration
The primary focus of both normative and descriptive theories is on processes
of information integration, as befits a world with multiple causes and determinants. The basic, and empirically well-supported, claim of information integration theory is the existence of a general cognitive algebra operative in
integration processes. This claim parallels legal theories on sentencing and liability which, according to observations presented below, contain rudimentary
features of complete cognitive algebraic rules. Although judicial theories ought
bet ter to serve the function of reaching the goal of justice, those rules may be
interpreted as demonstrations of an operative normative legal algebra, an idea
comparable to the hedonistic calculus of J. Bentham (1748-1833) and J.S. Mill
(1806-1873).2

Weighing as functional perspective
Prescriptive legal thought and descriptive cognitive science share the notion
of weighing. In particular, the notion of weighing is ample evidence of sueh
analogies, sinee weighing is the common essential for the shared focus on 'goaldirected' behaviour. The eognitive science of morality is concerned with goaldirected behaviour, since everyday morality influences political, edueational
and ot her behaviour of individuals. Likewise, normative theories of jurisprudenee are concerned with influencing behaviour. A focus on the goal-dirccted
quality of both everyday morality and normative morality leads to a funetional
perspective: processing of information is heavily dependent on its funetion in
goal attainment. It follows that mor al judgement, as weIl as sentencing is
contextual and constructive: contextual, since its determinants are the relevant stimulus information and the goals; constructive, since the variation of
stimulus effects are determined by their weighing in dependence of the goals.
2Jeremy Bentham: Introduction to tke principles of mora16 and legislation and John
Stuart Mill: UtilitarianÎ6m.
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A remarkable property of the descriptive information integration approach
is that it can estimate the weights of qualitatively different attributes on a
common ratio scale. Comparison of the importance of information for various
goals is not confounded by scale values and thus becomes possible. This can be
achieved by putting restraint on the weights. Restraint is not used in the ordinary concept of weighing, either by laymen or in statistics (regression). But
restraint on weights may be a consequence of the legal concept of weighing,
where weighing has to occur within the sentencing frame and other aspects of
leg al sentencing prescriptions, for instance in the notion of the average case.
Thus, the information integration approach may be useful for the meaningful comparison of weights operative in sentencing judgments of persons with
different punishment goals. AIso, the averaging model may be operative in
normative and actuallegal algebra, as this chapter intends to show.

Validity tests for rules
Descriptive information integration theory distinguishes several rules. Each
hypothetical rule has typical features which provide a validation criterion for
the other rules. Legal thought, however, has excluded such empirical tests
for the validity of the integration processes, although normative legal theories
on sentencing strive to re duce disparity. At present, a written justification of
sentence has to be given to allow for appeal. But, Bauer (1984) and Hassemer
(1983) showed that the written justifications of sentences were not related to
the sentence severity. Thus, there is no valid information available on the
process of sentencing, although, of course, gross errors in either justification
or sentencing can be corrected in appeal. In particular , there is no valid
information on how sentence quantum should be ftxed. That would allow for a
direct test of normative leg al algebra in judicial settings. Empirical cognitive
science may provide a remedy.
In descriptive information integration theory, the most frequently validated
rule is the averagi"ng rule: Rijlc = Wa.Ai+Wb.Bj+wc'CIc, with Wa +Wb+Wc = 1.
This rule is predominant in the descriptions of judgements on social information. The characteristic test of the averaging rule is provided by the comparison of sets of information of varying complexity (partial versus complete).
For example, the effect of varying the information Ai in judgements on the
combined information (AiBj) should be larger than the effect of varying A in
judgements on the more complex information (AiBjCIc)' where the terms in
brackets denote factorial combinations.
Other rules, like the fractionalizing rule, Rij = Ad Bj, would not show
this effect. Instead, the fractionalizing rule would graphically plot as curves
with a common intersection, which is not predicted by the averaging rule (see
Anderson, 1981, 1982, for more detail on the issue of rule assessment). If it can
he shown that the implicit legal theories contain valid process assumptions,
these tests of integration rules might hecome a remedy for the uncontrolled
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state of the sentencing process. Thus, the gap between the prescriptive and
the descriptive information integration theories could be bridged.

Legal features of sentencing and liability
Within the general similarities of prescriptive and descriptive theories of evidence or of information integration there are several specific features of legal
thought which lead to hypotheses. The following discussion, therefore, demonstrates the heuristic value of legal morality.

Undoing harm as stimulus and response
One strategy to undo harm is to let the harm-doer pay his debt to the victim.
This can be do ne in several ways, for instance by apology (which may not be
sufficient but is better than nothing), by giving some material award (which
may serve several purposes and may be valued according to the wealth of the
harm-doer) or by repairing the damage in kind (which may sometimes be not
feasible). For the present purposes the term 'recompense' is used to denote all
these possibilities:
Two different functional aspects of recompense are contained in the civil
and criminallaws of modern countries. Assignment of liability is the major
lega! consequence in civillaw, both for contracts and under tort. This serves
both punitive and restitutive purposes. In the notion of liability, recompense
is functional as response; in most cases as a coerced response, an obligation.
Specifica!ly, in German law liability serves two functions: restitution and smart
money. Both have a different purpose: indemnifying (restitution) versus satisfying (smart money) the injured party. Restitution is ordinarily meant to be
restitutio in integrum in German law. Thus, indemnification will be in kind, if
possible, but, if restitution in kind (natural restitutio in integrum) is not possible, recompense in the form of a monetary award to the victim (the extent
of which is strictly related to the damage in order to avoid enrichment) is a
solution to the problem.
In crimina! law recompense is a factor which determines, among other
things, the quantum of the sentence. Thus, recompense is functional as stimulus. In criminallaw, even incomplete components of recompense like apology,
attempts to repair or some form of active remorse are relevant for sentencing.
Other aspects, such as the extent to which recompense is voluntary, or the
extent of self-involvement, are relevant as weIl. Furthermore, reparation of the
harm by the harm-doer may prevent the prosecution from pursuing the case.
Thus, recompense as stimulus appears under the broader notion of recompense
and has several effects, e.g. mitigation, diversion and mediation.
In contrast with the civil law, undoing harm is functional as a stimulus
and as a response in criminallaw, since for crimes which are severe enough,
some form of recompense can still appear to be connected with punishment.
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Moreover , in criminallaw some aspeets embodied in the civillaw notion of !iability to the victim appear in connection with punishing the harm-doer. Thus,
these aspects can be manipulated independently from punishing, whereas in
civillaw the punitive aspect of liability to the victim is confounded with the
restitutive aspect. A5 a consequence, psychological research using recompense
as a stimulus and examining its influence on punishment may be the best way
to understand the psychology of sentencing and liability.

N on-additive nature of mitigation-aggravation information
In the normative theories of legal thought, the integration of mitigation-aggravation information in sentencing appears to have the structure of non-additive
composition rules. This is demonstrated by the sentencing theory of the German legal scholar Von Linstow (1974). He proposed various formulae, !rom
a total of 45 variables, for calculating the punishments for all possible cases
of traffic violations. Recompense, as one representative variabie of mitigation, was incorporated as a multiplicative factor with values between .8 and
1.0. Thus, the non-additive rule was stated in a similar way to the following
abbreviated form:
Deserved punishment = (Culpa + Damage) * Recompense

In this formula, values of recompense less that 1 would reduce the deserved
punishment. However, this reductive effect of values lower than 1 would be
greater for high amounts of damage or for severe culpa levels. Thus, although
the subjective values of recompense might be constant, their effect is not.
Other multiplicative mitigation factors were the degree to which the victim
was at fault (.1 to 1 in range) and the damage suffered by the harmdoer (.5 to 1
in range). Similar multiplicative infiuences were proposed for the aggravating
factor of blood alcohol level (1.3 to 1.65 in range), the degree of the purposeful
disregard of driving incapability (2.05 to 3.0 in range), and for some form of
aggravating behaviour aft er the traflic violation (1.0 to 1.275 in range).
It is remarkable is that some factors are in part additively and in part nonadditively related to other factors. For example, the crimina! history of the
offender was incorporated as a factor with a varying relation to other information. For some factors, like post-occurrence behaviour or amount of damage,
the normative composition rules for the various offences were additive, for
others, like harm-doer's self-damage, the composition rules state a multiplicative relation. Thus, the specified formulae of Von Linstow (1974) provide a
complex structure of norrnative composition rules. This complexity has two
sourees: the amount of relevant information and the type of the composition
operation.
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Multiplex-response
Same types of harm are followed, not only in German law of course, by two
lega! reactions directed towards undoing that harm: one more or less punitive,
the other more or less restitutive. This happens with those harms listed in
the criminal code, and with those malicious or bodily injury tort5 for which
punitive damages (Prosser, 1971) or smart money might be applicable. This
dua! nature of this reaction is a solution which brings justice to both the
victim and the harm-doer. A characteristic of the two responses is that they
combine in some form into a loss to the harm-doer. This might be necessary
for the purpose of deterrence or, alternatively, it may be experienced only by
the harm-doer as a summed suffering.
This dua! nature of the legal reactions in some cases is fundamentally different from the multivariate responses frequently used in research on socia!
cognition (Darby and Schlenker, 1982; Miller and McCann, 1979). Multivariate responses do not add up. On the contrary they may possibly be redundant. To note this difFerence from multivariate responses, the notion of
multiplex-response is used. As a minimum requirement for the application of
the multiplex-response, both liability and pure punishment may be used as a
duplex-response. Thus, studying undoing harm empirically using a response
approach may be promising when a duplex-response is employed, where the
responses of punishment and of restitution are combined. An extreme case
would be the application of a triplex-response - where punishment, restitution and smart money or punitive damages are used in combination - to study
the cognitive structures of undoing harm.

Information integration by weighing
A fundamentallegal concept developed for its information integration task is
the concept of 'weighing'. However, there are two concepts of weighing, at
least in German civil and German criminal law commentaries, although the
processes are called the same for both: Abwägung, i.e. integration by weighing.
The existence of two legal notions of 'integration by weighing' follows from
several observations.
First, there are different lists of factors which are relevant for the integrati on by weighing in legalliability judgments and in legal sentencing judgments.
For liability judgments, the relative likelihoods for the causation of the damage
have to be taken into account, primarily when there is a fault of the injured
party involved or when there are several tort-feasors. Comparisons of culpability and the existence of strict liability are a150 relevant factors (Honsell,
1977; Schlegelmilch, 1986). For sentencing, §46(2) of the German penal code
(StGB 1975) provides a list of relevant factors, e.g. the motives and goals of
the harm-doer or his behaviour after the act.
Secondly, in commentarie5 on the German civil code, integration by weigh-
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ing for liability for immateria!losses, i.e. for smart money decisions, is explicitly described to be different from the procedures prescribed for materia!
liability where restitutio in integrum holds as a basic principle (Rebmann and
Säcker, 1979). Also, when smart money is awarded, it is added to the materia!
restitution. Unfortunately, the commentaries do not say more precisely how
weighing in smart money differs !rom integrating weighing in materialliability.
However, from the double function of smart money (restitutive indemnification and punitive satisfaction) may follow that the integration by weighing
prescribed for smart money decisions is si mil ar to the prescribed sentencing
process. Thus, there is ample evidence for the existence of two legal notions
of integration by weighing, even in civillaw.
Thirdly, the two commentaries show that an implicit compound hypothesis
can be derived on the structure of the impact of fault of the injured party on
crimina! sentencing decision and on civilliability decisions. The result is a
differential effect hypothesis and a differentia! integration rule hypothesis, respectively, operative on the duplex-response. Each of the relevant observations
will be outlined in the three sections that follow.

Fault of the injured party
Fault of the injured party appears to be primarily a concept of private law, but
this concept is also relevant to crimina! law. Moreover , the related notion of
contributory negligence is known since the Lex Aequilia in Roman law (Radin,
1927: 144). There, and in common law, contributory negligence excludes
liability. According to Deutsch (1987) the concept of weighing the fault of the
actor and of the injured became dominant in the German laws of the 19th
century. Today a socia! component is associated with the consideration of
the fault of the injured party as, under strict liability, only gross fault of the
injured will reduce the restitution to the injured (Deutsch, 1987).
The fault of the injured party is present in different ways in the German
codes on torts and on punishable acts. The concept of fault of the injured
party appears explicitly in the German civil code. In §254 of the German civil
code of 1900, the liability for the damages in those cases where a fault of the
injured party exists is explici tly regulated. In the German crimina! code of
1975, the fault of the injured party is only indirectly present. It is subsumed
under the broader notion of 'harmful consequences of the act for which the
harm-doer is responsible' as a factor which reduces the measure of culpability.
Thus, not only its presence in both parts of the delictual law, but also the
different importance of the concept for both parts are noticeable aspects of
the concept of fault of the injured party in the written German law.
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Fractionalizing liability
Normative theories on combining information in liability decisions have a specHi.c form in German legal thought. In the case of a fault of the injured party,
'integration by weighing' means that the loss has to be partitioned among the
involved parties (Rebmann and Säcker, 1979j Schlegelmilch, 1986). However,
the German term for partitioning does not necessarily mean distribution, but is
also related to an algebraic division operation. Thus, the more genera! concept
of loss distribution which may follow one or the other of various procedural
rules found for gain distributions (Harris, 1976j Vecchio, 1984) is specified by
an algebraic operation.
The association between weighing in liability decisions and an algebraic
division operation is affirmed by practice of the courts. The courts use nactional numbers and they follow, in cases with several independent harm-doers
and only one injured party, idiosyncratic rules which do not correspond to any
simple rule of mathematical algebra. For example, in the case where B causes
three-fifths of the damage to A, and C two-thirds, it turns out nom making the
nominators of the fractions equal that A gets seven ninths in tota! nom Band
C (Schlegelmilch, 1986: 53). Therefore, legal thinking in the civillaw employs
and prescribes at least quasi-a!gebraic fractionalizing rules for the integration
by weighing connected with the injured party's fault.

Frame-narrowing procedure in sentencing
The leading normative sentencing theory of the German crimina! commentaries (Bruns, 1974, 1980; Maurach, Gössel and Zipf, 1984; Zipf, 1977j Montenbruck, 1983; Jescheck, Rufl and Willms, 1985; Rudolphi, Horn, Samson
and Schreiber, 1985) prescribes a frame-narrowing procedure. The prescriptive frame-narrowing procedure operates in three steps. In the first step, the
subsumption of the defendant's act under a punishable act codi:fied in the specific part of the pena! code is a search for the proper name. In the second step
of the normative theory, the applicable sentencing frame, i.e. for which crime
the defendant is to be punished, will be narrowed according to the informati on of the sentencing factors given in principle by §46 of the German crimina!
code. Thus, the maximum variation is narrowed by added information. This
frame-narrowing by adding information applies also to the third step of the
normative sentencing theory of the German criminal code. In the third step,
the so-called 'frame of culpability' (Schuldrahmen) is transformed into a final
decision which states a precisely specified sentence length (of days in prison
or of an income related fine) and which, if applicable, is paired with ot her
sanctions, like withdrawal of driver's license. In this final step of the lega.l
sentencing theory the preventive aspects relevant for the harm-doer have to be
taken into account when the judge makes his sentence.
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Consequences
Summarizing the above, three major implicit hypotheses of legal thought have
been outlined: averaging in punishment, fractionalizing and averaging on the
duplex-response and, although with exceptions, non-additivity of mitigation
as weU as of aggrava.tion information. These demand empirical investigations
by both laymen and experts.

Frame-narrowing and averaging
The averaging model as a specific model of descriptive information integration theory (see above), is present as an implicit hypothesis for punishment
judgments in the German legal commentaries on the concept of 'integration by
weighing' in crimina! sentencing. The characteristic prediction of the descriptive averaging model of the information integration theory (Anderson, 1981,
1982) is that the effect of the vanation of one piece of information decreases
when ot her information is combined with the original piece of information.
The predictions of descriptive information integration theory are consistent
with the prescriptive frame of narrowing procedure. The first step in prescriptive narrowing procedure is comparabIe to the technical fine-tuning of the
rating scale by using end-anchors in experiments of the descriptive information
integration theory. The prescriptive frame-narrowing procedure, when adding
other relevant information on the case, as happens in the second and the third
step of this approach, is also operative in the effect of added information on
the effect of the preliminary information set as predicted by empirical averaging theory. Thus, there is astrong congruence between the frame-narrowing
models and the predictions of the descriptive averaging model of information
integration theory.
However, one may note some differences between descriptive and prescriptive frame-narrowing modeis. First, the averaging model may have other features which are not present in the frame of culpability. For example, the
frame of culpability contains a"narrowing of previous boundaries, whereas the
averaging model does not necessarily imply this 'narrowing within' feature.
Secondly, the analogy in prescriptive frame-narrowing applies for two large
steps, but within these steps the integration of several aspects mentioned in
§46 must occur. It is not entirely dear from the legal texts how this is done.
However, the leg al literature speaks of weighing the various factors. Thus,
it seems possible that averaging theory would hold also for these integration
tasks, where it might operate according to the 'narrowing within' scheme of
the norrnative frame of culpability theory or according to the less restricted
averaging model. Thirdly, the final legal decision does not totally form an
analogy to the averaging model. For example, no statement with regard to
the choice of additional sanctions by the judge or by the judges can be derived
from the averaging model.
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Of course, culpability frame theory still allows for some inconsistencies of
sentencing. At each step, personal variations may be introduced, which can
lead to a considerable variation in the n.nal sentence. However, variation in
individual preliminary results may also be reduced in the n.nal resuIt, when the
frame of culpability is applied, using some remedies proposed by Montenbruck
(1983) and others. Thus, the topic of sentencing disparity may become less
dramatic when prescriptive theory is intensely applied. This hypothesis may be
tested even with Iaymen. Howéver, sentencing disparity in length of sentence is
still a matter of the descriptive power of the information integration analogy.
One must interpret the variation in n.nal sentence as a consequence of the
judges personal variability, be it systematic or random. As a consequence, one
would need more specin.c information on the judge's sentencing variables to
reduce this variability.

A veraging and fractionalizing of fault
The second implicit hypothesis, shown above, was a compound hypothesis of
averaging and fractionalizing for the integration of information on the fault
of the two or more parties involved in a wrong. The compound character of
this hypothesis is contained in the claim of a linked validity of averaging and
fractionalizing when the duplex-response is employed. For the same stimulus
information displayed in a duplex-response experiment, both averaging on the
punishment response and fractionalizing on the restitution response shouid be
supported by the structure of the judgements. Aside from the compound hypothesis of averaging and fractionalizing, there is another implicit hypothesis
stating a differential effect of the fault of the injured party on the two responses.
On the restitution response, a larger effect of information on the fault of the injured party is expected than on the punishment response. Since an experiment
employing a duplex-response has never been carried out in moral judgement
research, the innovative character of this implicit leg al hypothesis is apparent.

Non-additivity of mitigation and aggravation
Two illustrative heuristic questions follow fr om the material on mitigation and
aggravation integration detailed above. The n.rst is on the empirical validity of
the partly additive, but primarily non-additive influence of mitigation-aggravation information on other information ab out the harmful act. The second
heuristic question is how this mixed-format integration can be accounted for.
In case of the validity of the averaging model for punishment judgments, one
would have means to account for additivity as weB as non-additivity by the
assumption of differentia! weights. In a differential weight averaging model, in
contrast to a constant weight model, each level of a piece of information may
have a different weight. Thus, examining the extent of the empirica! validity of
the normative non-additivity ruie would seem to be an interesting and complex
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field of research.

References
Anderson, N.H. (1981) Foundations of information integration theory. New York:
Academic Press.
Anderson, N.H. (1982) Methods ol inlormation integration theory. New York: Academic Press.
Anderson, N.H. (1983) Psychodynamics ol everyday lile: Blaming and avoiding
blame. La Jolla: Center for Human Information Processing, University of
California, San Diego (Technica! Report CHIP 120).
Bauer, G. (1984) Der Stralzumessungsvorgang als stufenweise Konlcretisierung des
gesetzlichen Strafrahmens (Unpublished Dissertation. Mannheim: Juristische
Fakultät).
Bruns, H.-J. (1974) Strafzumessungsrecht: Gesamtdarstellung. Köln: Heymanns (2.
Aufiage).
Bruns, H.-J. (1980) Leitladen des Stralzumessungsrechts: Eine systematische Darstellung für die strajrichterliche Praxis. Köln: Heymanns.
Butzin, C.A. and N.H. Anderson (1973) Functional measurement of children's judgments. 44 Child Development 529-537.
Cohen, L.J. (1981) Can human irrationality be experimentally demonstrated? 4 The
Behavioral and Brain Sciences 317-370.
Darby, B.W. and B.R. Schlenker (1982) Children's reactions ra apologies. 43 Joumal
of Personality and Social Psychology 742-753.
Deutsch, E. (1987) Unerlaubte Handlungen und Schadensersatz: Ein Grundrip.
Köln: Heymanns.
Edwards, W.E. (1968) Conservatisminhumaninformationprocessing. In: B. Kleinmuntz (Ed.) Formal representation ol human judgment. New York: Wiley,
pp. 17-52.
Harris, R.J. (1976) Handling negative inputs: On the plausible equity formulae. 12
Joumal of E~perimental Social Psychology 194-209.
Hassemer, R. (1983) Einige empirische Ergebllisse zum Ullterschied zwischell der
Herstellung wld der Darstellung richterlicher Sallktiollselltscheidungell. 66
Monatsschrift for Kriminologie und Strafrechtsreform 26-39.
Honuners, W. (1983) Die Entwicklungspsychologie der Delikts- und Geschäftsfähigkeit. Göttingell: Hogrefe.
Hommers, W. (1988) Recompense as stimulus and response: Toward au exchange
of law and psychology. 12 The German Journalof Psychology 139-151.
Honuners, W. and N.H. Anderson (1985) Recompense as a factor of assiglled PWlishment. 3 British Joumal of Developmental Psychology 75-86.
Hommers, W. and N.H. Anderson (1988) Algebraic schemes in leg al thought alld in
everyday morality. hl: F. Lösel, H. Wegener and H.J . Haisch (Eds.) Psychology
and the Criminal Justice System. New York: Springer.
Honore, A. M. (1983) Causation and remoteness of danger. In: A. Tunc (ed.) International Encyclopedia of Comparative Law: Vol. XI: Torts (Part 1, Chapter
7). Tübingen: Mohr.

Wilfried Hommers

81

Honsell, Th. (1977) Die Quotenteilung im Schadensersatzrecht: Historische und
dogmatische Grondlagen der Lehre vom Mitverschulden. Ebelsbach: Gremer.
Jescheek, H.-H., W. Rufi and G. Willms (1985) Strafgesetzbuch: Leipziger Kommentar. Berlin: De Gruyter (10. Aufiage).
Lane, J. and N.H. Anderson (1976) Integration of intention and outcome in moral
judgment. 4 Memory and Cognition 1-5.
Leon, M. (1980) Integration of int ent and consequence information in children's
moral judgments. In: F. Wilkening, l. Beeker and T. Trabasso (eds.) lnformation Integration by Children. Hillsdale, NJ: Erlbaum.
Maurach, R., K.H. Gössel and H. Zipf (1984) Strafrecht: Allgemeiner Teil. Teilband 2: Erscheinungsformen des Verbrechens und Rechtsfolgen der Tat. Ein
Lehrbuch. Heidelberg: Müller.
Mellers, B.A. (1982) Equity judgment: A revision of Aristotelian views. 111 Journal
of Ezperimental Psychology: General 242-270.
Miller, D.T. and C.D. McCann (1979) Children's reactions to the perpetrators and
victims of injustice. 50 Child Development 861-868.
Montenbruek, A. (1983) Strafrahmen und Strafzumessung. Berlin: Duneker and
Humblot.
Pennington, O.C. and S. Lloyd-Bostock (Eds.) (1987) The Psychology of Sentencing: Approaches to consistency and disparity. Oxford: Center for Socio-Legal
Studies.
Prosser, W.L. (1971) Handbook of the Law of Torts. St. Paul, Minn.: West (4th
ed.).
Radin, M. (1927) Handboo/c of Roman Law. St.Paul, Minn.: West.
Rebmann, K. and F.l. Säcker (Hrsg.) (1979) Münchener Kommentar zum Bürgerlichen Gesetzbuch. Band 2: Schuldrecht. Allgemeiner Teil. München: Beek
(In 7 Bänden).
Rudolphi, H.l., E. Hom, E. Samson and H.-L. Schreiber (1985) Systematischer
Kommentar zum Strafgesetzbuch: Band 1. Frankfurt am Main: Metzner (3.
Auflage).
Schlegelmilch, G. (Hrsg.) (1986) Geigel: Der Haftpftichtprozep. München: Beek.
Schöch, H. (Hrsg.) (1987) Wiedergutmachung und Strafrecht: Neue Kriminologische
Studien. Band 4. München: Fink.
Stoll, H. (1986) Consequenees of liability: Remedies. In: A. Tune (ed.) International Encyclopedia of Comparative Law, Vol. XI: Torts, (Part 2, Chapter 8).
Tübingen: Mohr.
Surber, C.F. (1977) Developmental proeesses in sodal Îlûerenee: Averaging of intentions and consequenees in moral judgment. 13 Developmental Psychology
654-665.
Surber, C.F. (1982) Separabie effects of motives, eonsequences, and presentation
order on children's moral judgments. 18 Developmental Psychology 257-266.
Tunc, A. (1983) Introduction. In: A. Tunc (ed.) International Encyclopedia of
Comparative Law. Vol. XI: Torts, (Part 1, Chapter 1). Tübingen: Mohr.
Von Linstow, B. (1974) Berechenbares Strafmap. Berlin: Schweitzer.
Veechio, R.P. (1984) Models of psychological inequity. 34 Organizational Behaviour
and Human Performance 266-282.

82

Implicit psychological theories in legal thought

Zipf, H. (1977) Die Strafzumessung: Eine systematische Darstellung fü.r Strafrechtsprazis und Ausbildung. Heidelberg: Milllet.

Chapter 8

The psychological reality of
intentional and negligent criminal
acts by Dick Ruirnschotel
Most research at the intersection of law and psychology is concerned with
the enforcement of law (e.g. police and sentencing) or with legal procedures
(e.g. jury behaviour and eyewitness testimony). This paper deals with the
content of law. The question posed is whether certain concepts used in law
make sense from a psychological point of view. This question can be asked
at two levels: (1) a conceptual level: what do the legal concepts mean in
psychological terms? and (2) an instrumentallevel: what psychological reasons
can be given for the ways legal content deals with behaviour and persons?
Although the two levels overlap, I will concentrate on a conceptual analysis.
Among the legal concepts which present themselves for such an analysis are
concepts which already have a psychological ring to them, such as the notions
of intention, culpability and negligence in criminallaw. This type of concept
is often part of the definition of criminal acts. For example "a person who
intentionally kills another person will, being guilty of murder, be subjected to
a prison sentence of at most 18 years." In continentallegalliterature, these
references to psychological or mental states are labelled 'subjective elements'.
In Anglo-American law, the mental states accompanying a forbidden act are
referred to as mens rea, a guilty mind. A certain level of consciousness or intention is often required before an act is considered criminal, and criminal acts
like killing, causing bodily harm and inflicting damage, are classified according to the level of ment al involvement. Usually (see Gifis, 1975, p. 127), four
categories are distinguished: (1) with intent, (2) knowingly, (3) recklessly and
(4) gross negligence. Questions arise as to why these categories are required
by criminallawand how different these levels of mental orientation are. It is
hoped that the translation of these legal categories into psychological terms
will also illuminate matters.
Most lawyers who ad here to the desirability of distinguishing amental
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aspect, mens rea, from the act itself, actus reus, will agree to the following
reconstruction of the role of mental elements. The state of mind of the criminal
is considered to coincide with or precede the criminal act proper. The mental
aspect of the criminal act as a whole is usually regarded as having a causal
influence on the act and thus the mental aspect is considered the basis for
judging the moral blameworthiness of the act. In other words, according to
the law and to legal professionals, the accused has fallen short in some respect
in mental appraisal of the situation and, were it not for this deficit, the criminal
act would not have occurred. 1
These notions of causal influence and mental and moral deficit, as I have
reconstructed them, are usually implicit. In this chapter, it will be demonstrated how psychological concepts and graphics can be used to make the
different notions more explicit. In the course of this mapping of legal and psychological concepts, it win become dear that only three elementary constituent
elements are needed to analyze and describe the roughly six legal categories
distinguishable in statutes and jurisprudence.
In criminal procedure, the fact that the defendant acted intentionally or
culpably has to be demonstrated by the prosecution. This leads to the problem
of proof. This win be dealt with briefly in the last paragraph.
The nature of this enterprise implies that it is psychologically meaningful
to inquire about states of mind or the content of conscious or unconscious
ment al processes. 2 This approach has been inspired by the work of K. Lewin
particularly. It falls within the expectancy-value orientation of human rationality.

Element of mental states: Norm-related deficits
The three basic psychological elements which I propose He at the heart of
all mental categories, can be readily appreciated by considering the several
ways in which one can be legally responsible for someone's death. First, I will
deal with three examples wh ere the situation is dear. More ambivalent or
borderline cases will be dealt with later.
The first example is someone who kills another person deliberately or intentionally. Presumably - a psychoiogist might say 'at face value' - the
offender does not attach sufficient value to the life of his or her fellow being.
He attached positive value to someone's death and/or was void of inhibitions,
whereas he or she should have attached negative value to someone else's death,
lThe notion of alegal cause as consisting of a comparison of a fact with a norm is
discussed by Hart and Honore (1958). This excellent book also justifies the idea of cause
conceived as a conditio sine qua non. For the strong parallels between the psychological
research context and the applied legal context, see also Ruimschotel (1987).
2S ee for an example of a behaviouristïc approach that tries to cÏrcumvent mental categories Crombag (1984).
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or should have had sufficient inhibitions to not kill, irrespective of the value attached. It is evident that the deficit involved here is one of valuej not sufficient
value is attached to someone's life.
Another example is: "he by whose fault someone dies [... ]." Here it is
presumed that the actor does not want the ot her person to die. In fact the
person concerned is believed have thought that the person would not die. A
mistake is made with respect to the probabilities of the effects one's action
could have in the given circumstances. In this case, one could qualify the
situation as a knowledge deficit. Had he known, he would not have done it.
A third dear example is the one in which it is stated that an event occurred
as a consequence of someone's carelessness. At face value, neither lack of attributed value nor lack of knowledge is involved. The actor involved simply did
not see or realize that he did or did not do something which might jeopardize
someone's life. The implicit notion is that he should have done so.
In each of these three cases, causal attributions are made with respect to
a norm of proper functioning. As can be seen in the cases dealt with, this
norm and the corresponding deficit are of a qualitatively different nature: (1)
value deficit: the person concerned does not attach sufficiently high value
to properties (or persons, objects or rights) to prevent him !rom performing
criminal acts, (2) knowledge or estimation deficit: the person concerned does
not attach sufficiently high probabilities to the consequences of his or her
actions in the given circumstances and (3) perception deficit: the person is
not aware of circumstances or elements of his actions which may entail the
endangerment of the protected properties. The way these elements enter into
considerations which bear upon decisions and actions is explained by means of
a simple psychological model of action and a corresponding mode of graphic
represen tation.

The balance model for actions
A particular type of behaviour can be conceived of and depicted as the result of
two opposite forcesj forces which induce the behaviour in question (approach
factors) and forces which discourage the action involved (avoidance factors).
This kind of division of the world into two forces is recognized in any psychology, be it phenomenological or behaviouristic (see Figure 1).
By definition, a particular kind of behaviour will occur if and only if the positive column is higher than the negative column. The elements distinguished
above - circumstances, probabilities and values - can be entered into these
columns. In 50 doing, the following notation will be used: n: a certain number
of elements or circumstances perceived as possibly accruing from one's actionj
p: probability of the perceived elements or circumstances occurringj q: value or
quality attached to the elements or circumstances perceived as possible results
(see Figure 2).
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discouraging/opposing factors

activating/stimulating/
approach factors

+
Figure 1: Graphic representation of the balance model of behaviour by determining approach (+) and avoidance (-) forces.

ps.qs

ps =subjective probability of being caught
qs = expected costs of
being caught

pn.qn

pn =subjective probability
that bodily injury will
occur
qn =negative value attached
attached to causing injury

money to be gained

satisfaction of need

consciousness, social conventions

+
Figure 2: Value and knowledge components of the balance model.
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value and weight
of tbe effect

+
Figure 3: Graphic representation of premeditation.
By definition, it is true that, when a certain type of behaviour occurs, the
plus column is higher than the minus column; the sum of the positive attracting
factors is higher than the negative factors. In quasi-algebra, if action A, then
for act ion A: S+
> S-pqn .3
pqn

Subjective forms of criminal acts
Four basic types of subjectively defined criminal acts can he distinguished,
hased on the three elements. These four varieties can then he shown to sub·
divide into six categories. The four basic forms are (1) premeditation, (2)
intention, (3) guilt or culpa and (4) carelessness. Each of these categories of
ment al involvement will be described and depicted in turn.

Premeditation
The characteristic feature of premeditation is that the actor positively wants
a certain event to happen; he aims for it by bringing it about, directly or
indirectly. He knows what he is doing and in the legally protected interest in
life, body and property, lies the very reason why he does it. In ot her words, the
actor attaches positive value to the event, where, according to legal standards,
he should have attached negative value to it. The positive column is thus
larger than the negative column (see Figure 3).

Intent
In the basic form of intent, the actor knows what he does, or what he wil!
bring about, and attaches negative value to the event. This latter, however, is
not sufficient to restrain him. He performs the act despite the consequences.
3My concern here is with this minimal positive balanee, because it has to be explained
why this crimina! behaviour occuned rather than did not oecur. The optimal sum is relevant
if one wants to explain why this behaviour rather than some other behaviour occurred.
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weight of consequence (p=1)

+
Figure 4: Graphic representation of intent.
There exist different varieties of intent, but the basic one referred to here is
often indicated by the expression 'willingly and knowingly' (see Figure 4).

Conditional intent and consciousness of possibility
Now what about the situation where an actor does not know for certain that a
certain protected interest may be harmed, but believes that it might be? For
example, one throws a garbage bag from the third fioor onto the street. The
actor is conscious of the possibility of harm, and he values the event negatively
as he should, yet he acts despite hls awareness of a possible negative outcome.
In this type of case, the usual certainty with whlch criminal acts are discussed in analytical-legal contexts and condemned in moral-legal contexts disappears. I believe an underlying ambivalence is responsible for this and the
balance model can easily make the ambivalence explicit. This ambivalence is
due to the probability inherent in the case, which makes it difficult to assess
what would have been the actor's decision if he thought that the effect would
have occurred with certainty. In this (counterfactual) situation two radically
different reactions are conceivable. The first is that, in that situation, the
person would have done it anyway, and the second is that the person, had he
known, would not have done it. Thus, in the first situation, the deficit is one
of value and in the second, one of knowiedge, that is, inaccurate estimation of
probabilities (see Figure 5).
It is now dear why the states of mind referred to as 'conditional intent'
or 'being conscious of the probable link' are equated in terms of evaluation
and sanction to intention. It is also cIear why 'being conscious of a possible
link' or 'culpabie behaviour' is such a mixed, troublesome category. It is much
harder to conceive of or demonstrate what would have happened if the link
had been certain. As I have tried to demonstrate, the basic problem lies in the
uncertainty of evidence, not in the fuzziness of legal concepts or categories.

Negligence
The last basic category in which amental rel at ion is assumed between the
actor and the act is 'negligence' or 'carelessness'. Usually this term is defined
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p=O.3

+
figure Sc. lack of knowledge

figure Sb. lack of value

p=l
p=l

+

+

Figure 5: Graphic representation of (a) the ambiguous situation of conditional
intent or consciousness of possibility and of the two reconstructions: (b) lack
of value and (c) lack of knowiedge.

no consideration of consequences

+

I

Figure 6: Basic representation of negligence.
as lack of care) which can be of different degrees) ranging from slight negligence
to gross negligence. I suggest that the basic characteristic is lack of perception
of circumstances which might endanger protected interests. Thus) the basic
scheme is simply one in which the actual result seems not to have been one of
the considerations of the actor (see Figure 6).
The ambivalent nature of negligence becomes apparent when one tries to
reconstruct what the course of action would have been if the actor had been
aware of the circumstances and the resulting danger. Again, two fundamentally
different situations exist, one in which the actor would not have done what he
or she in fact did and one in which he or she would not have acted differently
even if he or she had been aware of the circumstances (see Figure 7).
Thus) in one type of negligence, the original perception or n-deficit may
turn into a valuation or q-deficit. This almost amounts to saying that the lack
of perception has been caused by lack of values. In the other type of negligence,
the 'mistake' lies in inaccurate calculation of probabilities.
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7b

figure 7a

+

t

~ q(n)

non.

I

7c

+

q(n)

+

Figure 7: The ambiguous situation of negligence: (a) lack of perception, (b)
reconstruction as either no lack of values (p = 1) and (c) lack of values: gross
negligence (p = 1).

Discussion
The aim of this chapter has been simpie: to show how leg a! concepts can
be mapped onto psychological concepts. Roughly speaking, the conclusion is
that such mapping can be done without loss of important information in the
process of translation. On the contrary, the translation process helps to realize th at certain basic lega! concepts are ambiguous. Subsequently, the use
of psychologica!-normative concepts and a simple theoretica! tooI and graphic
device have been helpful in discerning basic and complex categories. Conceptually, there appear to be two fundament al problems: crimina! behaviour can
be classi:fied either as an error in values or an error of knowledge or perception.
It is claimed that these norms of proper perception, knowledge inference and
value are so basic and so universa! that the psychologica! eleIilents (mens rea
concepts ) of any legal system in the world win be open for ana!ysis by the
categories distinguished. The six ultimate forms are claimed to be exclusive
and exhaustive categories.
Many problems in the of mapping of legal and psychological categories have
not been discussed in {ull. I win discuss them briefly, in order to indicate t.he
limits of this analysis and the possihilities for expansion.
The :first problem relates to junctionality and rationality: why are (different) subjective elements required in order to constitute a crimina! act? As a
tentative answer, I have suggested that seemingly mental events are incorporated into the de:finition of mental act in order to he able to identify an active
offender, a causative agent rather than a passive victim of circumstance or
physical power. To this argument can he added that the ability to attribute
characteristics to someone implies the possibility of generalizing to other, future occasions. This potentia! genera!izability is important if one wants to
prevent future crimina! acts. 4
4 A slightly more elaborated account of the different functions that may be performed
by conceptual, procedural and organizational distinctions within the criminal justice system
can be Cound in Ruimschotel (1972).
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Of course, evidence is also a problem: given that mental events are not
among the most publidy observable in the world and that the analysis rests
on counterfactual analysis, how are problems of proof or evidence solved? The
first source of information is someone's report about himself. All kinds of
internal and externa! consistency measures may be used to check the reliability
of these reports. The most interesting 'device for evaluating evidence seems to
me the use of the 'norma! or reasonable person. ' Through this fictitious device
one can project oneself or a conceived soda! average into the situation of the
offender. From there it can be inferred whether the offender is likely to have
had certa.in intentions and knowiedge.
A third problem is the interpretation: even if the analysis holds water for
normal relations between actions and states of mind, two further problems of
causation still have to be answered: what are the causes, or the contributing
and explanatory factors, for lack of value and lack of knowiedge? How momentary or long-lasting are these knowledge and value deficitsj are the categories
descriptions of actions, mental events or dispositions? What if the relationship between mental events and behaviour is not normal, as in the case of
psychopaths?
As with every analysis and explanation, questions can be asked about what
lies beyond (expla.ining the explanation) and what may fall outside it (the
exceptions). As to the exceptions, it is dear that some people report having
the right frame of mind (the right values), yet being forced to behave in certain
ways. This seems to contradict the direct link between values and behaviour.
All kinds of ad hoc explanations are suggested to account for this inconsistency,
temporary insanity, persuasive situations, hypnosis, provocation and the like.
The last problem is the relevanee : What are the practical consequences
of this analysis? Do the various intentional acts resembie each other more
than an intentional act and its negligent counterpart? Do these analyses have
implications for sentencing or treatment?
I have suggested that the analysis in terms of lack of values or lack of
knowledge seems to represent the core of where the blame is being placed. 1
have also suggested that these analyses suggest generalizability of the 'traits'
thus uncovered. Does the analysis, however, also imply how one is likely
to be able to prevent future criminal occurrences, and do different mental
orientations require different reactions from the criminal justice system? It
is a fact that longer jail sentences are being given according to the degree of
mental involvement, but is this justifiabie and rational?
The fact that these questions are being formulated indicates that the analysis is far from complete. At the same time, the fact that the questions can
be meaningfully phrased at the end of the translation exercise is promising for
the fruitfulness of this kind of approach.
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Chapter 9

Legal culture: Attitudes towards
asylurn seekers in West Gerrnany
by Günther Bierbrauer and
Hans-Rüdiger Volkrnann
Legal norms

and their ensuing policy regulations form the fabric of our
sociallife. When leg al norms deviate markedly from citizens' conceptions of
justice and fairness, society may enter into a crisis of legitimacy and conflict.
The issue of possible divergence between public opinion and legal system has
rarely been addressed by psychologists.
Our present study was motivated by an ongoing controversy in Germany
concerning the issue of asylum regulations for refugees. The public debate
basically centers around two extreme positions: Whereas one side favours a
no-restriction policy, the ot her side suspects that most immigrants come mainly
for economic reasons, and therefore favour tighter regulations for admission.
Nevertheless, both sides presumably view their respective positions as just.
Our aim is therefore to analyse the cognitive and motivational antecedents
which may give rise to the various positions.
Before going into detail, it is necessary to be somewhat more explicit about
the normative or legal constraints on asylum regulations in Germany. According to Article 16(2) of the Constitution of the FRG, every individual is potentially entitled to receive the privilege of asylum ie he can show evidence that
he was politically persecuted.
From the perspective of research on psychological justice, the constitution
basically follows a rule of equality, as long as the asylum seeker meets the
criteria of political asylurn. The principle of equality refers to the notion that a
given right or resource is to be distributed regardless of the overall distribution
of the available goods and irrespective of the number of recipients.
The ot her two major principles of distributive justice are equity and need.
In the case of equity, outcomes a.re judged to be fair if they are proportional
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to personal input or merit and, with regard to need, individuals should receive
what they need (see e.g. Deut&ch, 1975j Lerner, 1981j Leventhal, 1976). Surprisingly, distributivejustice research has rarely been applied to the perception
of legal norms.
Of course, these principles are idea! types and can rarely be found in a
pure form. With regard to our study, we first have to ask whether the legal
entitlement as specifi.ed in the Constitution is viewed by the public as a matter
of distributive justice at all. If lega! asylum is viewed as a matter of just
distrihution, the following issues have to be considered: (1) Is legal asylum
as specified in the Constitution endorsed by the public and seen as alegal
resource; (2) According to which distribution principles should legal asylum
be awarded or distributedj and (3) Does the right to legal asylum collide with
other social or legal interests or demands when these are made sallent? These
three questions were the guiding principles of our empirical analysis to provide
a better understanding of the socia! psychological factors underlying the public
controversy.
Why do individuals favour certain distribution principles over ot hers and
how is this related to the number of asylum seekers accepted? The latter decision may he influenced by the degree to which the consequences related to
the issue under investigation are made salient. The model of reasoned action
(Fishbein and Ajzen, 1975) provided a framework for investigating the importance of consequences to a decision and the evaluation of these consequences.
We believe that attitudes and opinions vis à vis legal norms are predominantly
influenced by the perceived consequences. This relationship has rarely been
addressed by legal psychologists.

Method
Sample
A random sample, taken from three German communities, was asked to respond to a series of questions which tapped their attitudes, beHefs and evaluations toward asylum seekers and the asylum issue in genera!. The questionnaires were either sent by mail (in the larger city) or personally distributed.
The respondents did answer anonymously by returning the questionnaires by
mail. The return rate was 30 percent. The following analysis is based on 241
respondents.

Questionnaire
The questionnaire contained three sections: (1) General items (26 statements,
all related to the asylum issue, were presented. The questions ranged from the
evaluation of personal characteristics of asylum seekers to the criteria which
should be used to award the right to asylum), (2) consequences (16 questions
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tapped the degree to which certain consequences were believed to result !rom
the decision to accept a greater or les ser number of asylum seekers. The
consequences, following Fishbein and Ajzen (1975), are also assessed in terms of
their affective evaluations. The beliefs were framed in a Likert-type scale which
ranged from (1) unlikely to (7) likely. The evaluations ranged from 1 (bad) to
7 (good) and (3) two questions asked ·the respondents to estimate the number
of asylum seekers admitted in Germany and the ratio of successful appeals in
court. These questions were included to test our respondents' knowledge of
the issue under investigation.

Results
Global attitudes towards the entitlement of the right to asylum
Whether or not people view the allocation of the right to asylum in a fashion
similar to that stated in the Constitution was on,e of the primary questions we
were interested in, taking into account that this legal norm and the ensuing
policy practices caused a heated debate among the public. Therefore, we asked
our respondents how they' viewed the present asylum regulations. To the item
"The legal norm in our Constitution that every persecuted individual should
obtain legal asylum must continue to exist" , 75 percent of our respondents
agreed or strongly agreed. Even more, 81 percent, agreed to the item: ceIf
somebody is politically persecuted in his home country, then he should receive
asylum in our country."
Thus, the opinions of the vast majority in our sample seem to be in accordance with the existing legal norm. Considering this fact, it seems puzzling
that so much public controversy should have resulted. We therefore suspect
that the answer to this depends largelyon the nature of the questions we
asked. As has been frequently shown in attitude survey research, the responses
to global questions are frequently in accordance with existing norms. Beneath
this apparent consensus, a completely different picture may emerge when the
issue is approached from a broader framework which makes multiple facets of
the problem salient.
The two items cited belong to the above-mentioned set of 26 questions referring to general aspects of the asylum issue. A factor analysis was performed,
using a varimax rotation, to identify the possible presence of underlying dimensions. A two-factor solution emerged. The first factor was labelled Asylum
as a general humanitarian commitment. This factor accounted for 38 percent
of the total varianee. For instanee, the item "Whoever is politically persecuted
should obtain asyl urn" shows a loading of .80 on Factor 1. Similarly, the item
"Asylum seekers suffer to live in a foreign country" showed the second highest
loading (.72).
.
The second factor was labelled Abuse and restriction of asylum claims and
expresses the implementation of the legal norm and the belief that asylum
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seekers may come for reasons other than stated and that the privilege of asylum
is a limited leg al good. For example, the item "Asylum seekers must show clear
evidence that their lives were in mortal danger" loaded .68 on the second factor.
Similarly, "Asylum seekers should obtain more rights" loaded -.60 on Factor 2.
Furthermore, "Asylum seekers mostly feign political persecution in their home
country" loaded .58 on the second factor.
The second factor J however J explained only 7 percent of the total variance,
which may be due to the fact that our questionnaire had fewer items reflecting
this dimension.
Nevertheless, the two resulting factors seem to imply two underlying dimensions: The first factor refers to the general norm of providing security for
those who are persecuted and implies its humanitarian base. The second factor
refers to the implementation of this norm and implies the suspicion that this
privilege may be misused at times.
To examine the degree to which these two dimensions are related to the
two opposite public' views, we divided our sample into two subgroups: (1)
those who are willing to admit more asylum seekers and (2) those who would
admit fewer. The model of reasoned action developed by Fishbein and Ajzen
(1975) provided the logic for asking the hypothetical question: "Imagine there
were a ballot in Germany: Would you vote for the admission of more or fewer
asylum seekers?" As shown by Fishbein and Ajzen, the intention to act in a
certain way is a reasonably good predictor of actual behaviour. This question
was evaluated on a 7-point Likert-type scale which ranged from (1) 'fewer':
very likely to (7) 'more': very likely. 130 respondents were classified as 'fewer'
(scored from 1-3) and 60 as 'more' (scored from 5-7) and 33 as 'undecided'
(score 4).
For each individual, the factor scores of the two factors were computed
in order to estimate the degree to which the 'more'-group differed from the
'fewer'-group in their motivational orientation. As can be seen in Figure 1, the
two groups form distinct clusters with regard to the two factors. The 'fewer'group shows positive scores for 'abuse and restrictiveness' and negative scores
for the 'humanitarian' factor. The 'more'-group shows the opposite pattern.
An analysis of variance was performed on the mean factor scores for the
three groups. All differences we re found to be significant (p < .05) (see Tables
1 and 2).

Which justice criterion prevails?
We we re able to show that the two distinctive dimensions of the legal norm,
namely (1) a general humanitarian concern and (2) a concern for the application to special cases, were emphasized to a different extent by our two groups.
Since the 'more'-group seems to emphasize humanitarian concern, we should
expect a preference for either the classical need rule or the equality rule. Both
rules lack an explicit norm for exchange. Need postulates a st rong emphatic
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Figure 1: Factor scores for the two groups.

Groups
N
. 'fewëii-~- 128
'More'
56
'Indiff. '
32
total
216

Table 1: ANOVA Factorscores Ft
Source of
Mean
Means
variation
clf square
-.38
between
.66
groups
2
22.22
.25
within
-.02
213
groups
.69

ratio
32.39
p < .001
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Groups
'fewer'
'More'
'Indifr. '
total

Table 2: ANOVA Factorscores F2
Source of
Mean
N Means
variation
df square
128 .43
between
56 -.74
groups
2
28.56
32 -.29
within
216 .02
groups
213
.51

ratio
55.83
p

< .001

response from the allocator and equality states that the number and the individual attributes are potentially irrelevant. On the other hand, since the
'fewer'-group expresses concern for a possible misuse, we would expect them
to lean more towards the equity rule, because an allocator who favours a restriction policy is likely to emphasize the 'personal input' criteria of the recipients.
Thus, the implementation of tighter regulations may result in lower admission
rates. However, it is not quite clear what is implied in this case by 'input
criteria.' In our study, we have confined ourselves to the aspect of legal proof.
To examine these predictions and the preference for these rules within our
two extreme groups, the three classical justice principles were tapped according
to the following items: equity: "Asylum seekers must show clear evidence that
their lives were in mortal danger in their home country" j equality: "Everybody
who asks for asylum should get it" and need: ceIf someone is terribly scared to
continue to live in his home country, he should stay with us".
We combined the three justice items and computed their frequencies for
the two groups by splitting these items on the median of the total sample.
This method, called 'Analysis of Configuration Frequencies', was developed by
Krauth and Lienert (1973). It compares the observed pattern of frequencies
with the expected frequencies in all combinations. Since the equity rule is
likely to imply that the asylum right is viewed as a limited legal good, we
included an item 'number' in our analysis. It was phrased as "The decision
for asylum privilege must always take into account the total number of asylum
seekers". We expected that, for those respondents who favoured fewer asylum
seekers, the numher or the shape of the overall distrihution would he highly
relevant. These four items resulted in 16 permutations or configurations.
Since some of the configurations had zero frequencies, an overall test of
significance was not performed. Rather, Chi-squares were computed only
for those configurations which had expected frequencies larger than five (see
Krauth and Lienert, 1973: 80 fr.).
As can be seen in Table 3, the three distribution rules did not appear
in pure forms, that is, independent of each other. In particular, need and
equality seem to form a combined pattern. They were either highly supported
by the 'more'-group (see Configuration 11) or rejected by the 'fewer'-group
(see Configuration 5). On the other hand, the equity rule occurred in pure
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Table 3: Frequencies for all possible configurations (significance tests were only
performed for those configurations, which have expected frequencies greater
than 5).
Fréquency for
Justice criteriagroups
Conf. number equity equality need 'fewer' 'more'
1
3
0
+**
+
+
+
2
2
8
+
+
+
3
2
0
+
+
+
4

5
6
7

8
9
10

+
+
+
+
+

+
+

+
+
+

15
16

+
+

11
12
13
14

+

+
+

+
+

+
+
+
+
+

10

0

14

0

2
3

8
0
1

5
0
2
2
0

2

18

2
4
5

4
1
2

21

0

X2 = 7.7,
p < .01*"'*

X2 = 26.0,
p < .001"-*

X2 = 11.5,
p < .01**·

1
2
._------- .__ .. -- ------_
... _.- ._-_._ .. -

* The original formulation of the four items are: number: "Upon deciding if
somebody is granted asylum or not the total number of the asylum seekers
has to be considered"; equity: "Only those persons should receive asylulll \..·ho
can clearly prove that they have been in mortal danger"; need: ceIf somebody
is very afraid to stay in his country, he should be allowed to stay with us" i
equality: "Everybody who applies for asylum receives it."
.... A plus '+' indicates a value above the median and a minus '-' indicates
a value below the median. E.g. in Configuration I, three respondents of the
'fewer' group and none of the 'more' group score above the median with regard
to 'number', 'equity', 'need' and 'equality'.
...... Significance tests were performed only for those configurations that have
expected frequencies greater than five.
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form only - as expected - for the 'fewer'-group (see Configuration 15).
Thus, for the 'more'-group, 'fear' seemed to he the overall precondition
for accepting everybody. Fear, on the other hand, was not a main criterion
for the 'fewer' -group unless it could be proved (see Configurations 4 and 14
combined).
The 'numher' item appeared alone only in the 'fewer'-group with a remarkahle frequency and - as predicted - most frequently in comhination
with equity (see Configuration 5). Across all 16 configurations, the 'number'
criterion was predominantly emphasized by the 'fewer'-group.

The consequences of decisions
Having analyzed the prevalence of justice criteria for our two groups, we looked
for the antecedents which were likely to mediate the different behavioural intentions. Why did the 'more'-group favour an increase and the 'fewer'-group a
restriction in admission numbers? Which cognitive and affective components
mediate these two positions? To answer these questions, we analyzed a set of
16 consequences related to the acceptance of more or fewer asylum seekers. As
elaborated by Ajzen and Fishbein (1980), the intention to make a particular
decision can be predicted from the perceived consequences of an act and the
perceived importance attached to the consequences.
The 16 consequences, extracted from prior interviews, were presented in a
7-point scale-format ranging from (1) "unlikely" to (7) "likely" and from (1)
"bad" to (7) "good", respectively. For example: "When more asylum seekers
are admitted [... ] there will he an increase in crime rate."
Table 4 shows the means and the differences between the means for the
consequences, both in terms of beliefs and evaluations. With regard to the
beliefs, we observe that, overall, both groups differed markedly in their ratings.
For the 'more'-group, for instanee, an increase in crime rate was seen as less
likely than for the 'fewer'-group (Diff.;: = 2.56). A similar picture emerged
with regard to such items as "job opportunities" , "fear of feeling alien", and
"conflicts with foreigners", yet the groups largely agreed with regard to such
consequences as "more foreign children in the schools" (Diff. z = -.03) and
"more people willlive in an alien environment" (Diff. z = .53). Interestingly,
however, these two consequences, which sornehow test the veridicality of their
perceptions of the real situation, were evaluated quite differently. The 'fewer'·
group viewed "more children in the schools" more negatively (Diff. z = -2.29).
The same pattern emerged with regard to the item "more people willlive in
an alien environment" (Diff. z - 1.08).
The results in Table 4 indicate that there was a wide variation in the ratings
of the consequences for both beHefs and evaluations. A combination of these
ratings in a total score, as suggested by Fishbein and Ajzen, might conceal
possible differences.
The different views inherent in these perceived consequences are mirrored
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Table 4: Mean ratings of consequences.
DiJf.** 'fewer'-'more'
Bellefs Evaluations
Consequences·
other states will also accept more
-.79
-2.00
1.74
-1.35
less money availahle to Germans
-.77
1.08
increase in refugees with economie motives
-1.60
-.65
hetter image of Germany
-.20
2.56
increase in crime rate
-.75
2.57
Germans will feel allen
-2.07
-1.09
more people will be in security
-.75
1.56
increase in hostility regarding foreigners
.27
1.73
increase in conflicts between foreigners
-.85
.95
increase of asylum cases in court
-2.78
.87
more people will try to enter
-1.40
-2.04
fewer people will he sent back
-.95
1.82
fewer job opportunities for Germans
.54
-1.08
more people willllve in allen environment
-1.46
-1.23
more contact with foreign people
-.04
-2.29
more foreign children in our schools
.. The formulation of consequences is framed in the 'more' altenlative as: "H more
asylum seekers were to be accepted in the FRG, this would result iu ... tt
... Scales range from 1 (unlikely) to 7 (llkely) for bellefs and from 1 (bad) to 7 (good)
for evaluations.
A negative difference means that the 'fewer' group estimated the consequences as
more unlikely than the 'more' group and evaluated the consequences more negativelYi
a positive difference indicates the opposite ratings.
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by the fact that the estimates of the number of asylum seekers differed significantly. The 'fewer'-group believed that 400,000 (median) stay in the FRG,
whereas the 'more'-group estimated a significantly lower number (the median
is 100,000; p = .05). This means that those respondents who would vote for
'fewer' assume that many more asylum seekers live in Germany than do the
'more' voters. (It should be noted that the exact number of asylum seekers in
Germany is not known officially.) The fact that the 'fewer'-group would like
to restrict admissions may be due to their infiated estimate of the number of
asylum seekers believed to reside in Germany.
A similar pattern emerges when asked for the percentage of cases legally
recognized. For the 'fewer'-group, 60 percent of all asylum seekers (Md) are
recognized, while for the 'more'-group only 50 percent (Md) are admitted (p =
.08). Both groups clearly overestimate the actual percentage of individuals
who finally obtain right to asylum (approximately 10 percent).

Discussion
This study raises an issue addressed only peripherally within legal psychology:
the congruence of or difFerence between citizens' views and a legal norm with
its policy implications. The exploratory nature of our study did not allow the
testing of specific hypotheses on the exact nature of the antecedent conditions
that mediate the different views vis à vis the issue of asylum. We found
that two distinct samples could be identified of citizens who show distinct
preferences for the acceptance of either more or fewer asylum seekers. At first
glance, however, these groups do not seem to difFer in their global attitudes
toward the asylum law as stated in the Constitution of the FRG. Vet when
the antecedents and consequences were made sa1ient, a very different pattern
of arguments for the implementations of this legal right emerged.
On the one hand there is a humanitarian concern which may be partly
due to the particular historicalsituation in Germany. Persons supporting this
position emphasize the protection of persecuted individuals and they would
even tolerate personal burdens with their willingness to accept more asylum
seekers. On the other hand, there is concern for a possible abuse of this right
coupled with an emphasis that the implementation of these rights must not
collide with other legal norms and interests, such as intemal security, jobs, and
financial resources.
As shown in Figure 2, two interrelated levels can be distinguished: (1) the
level of legal norms and (2) the level of potential claimants. For the 'more'group, the legal norm "asylum" applicable only to foreigners prevaiis. For
the 'fewer'-group, the asylum right is closely connected with other legal norms
claimed by Germans. Therefore the latter group views the right to asylum as
an area of potential confiict between asylum seekers and Germans.
The question as to whether justice evaluations depend more on individual
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Legal Norma

Claimants

"more"- group
Right to _
Asy 1 urn seekers
asylurn
..~--------------------.... (Foreigners)
"less'!group
Potentially
conflicting legal
norms, e.g.
economie seeurity

"less"group

Germans

Figure 2: Different views of the two groups regarding the right to asylum
(arrows denote the salient relations).
differences or on situational factors cannot be answered by this study (s. Major
and Deaux, 1982). On the macro-level, two distinct groups of respondents
seem to make different evaluations when the possible interaction consequences
were made salient. Although our results are not conclusive, we suspect that the
salience of the potential consequence conditions modifies the perception of legal
norms and justice to a large extent and thus allows a better understanding of
the antecedents which mediate justice responses. However, in future research
it would seem necessary to view the justice orientation of a citizen in a broader
framework of col1ective evaluation.
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Chapter 10

N orm.s, social cornrnitm.ent and
citizens adaptation to new laws
by Kathleen McGraw and J ohn
Scholz
Theories of compliance

with tax laws, as with most areas of law, have
simplified the complex sequence of actions related to compliance behaviour
into a model in which the taxpayer decides how much of the legally-due tax
to pay. Even in this simplified form, two competing images of the choice
process have dominated compliance literature (and many other fields of soda!
science), each being nurtured in different research traditions. The normative
image explains behaviour as a response to the question "what ought I do?" or
"what taxes do I owe)) , while the personal consequences image assumes that the
relevant question is "what will make me bet ter off?)). The former choice process
emphasizes mor al reasoning about the appropriateness of alternative norms
and principles in a given situation or legal reasoning about the appropriate
tax code section relevant to a potentially complex tax situation. The lat ter
process emphasizes cost-benefit calculations based on expected outcomes of
alternative courses of action. Judicial decisions, for example, are genera.lly
expected to reflect norm-processing based on relevant laws and legal principles,
while economic decisions are expected to reflect consequence-processing based
on the personal utility associated with consequences of alternative courses of
action. 1
In compliance research based on the normative image, the role of personal
and social norms has been emphasized in accounting for widespread compliance to law by average citizens as weil as for deviant behaviour by those less
socialized and integrated into the dominant society. From Durkheim and We1 Research was partially funded by NSF Grant SES8710891 and by the Internal Revenue
Service. We wish to thank Susan Long, Al Reiss, and John Canoll for comments on earlier
drafts, and Neil Pinney for his assistance in all phases of the research project.
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ber through Parsons, Merton and more recent research in sociology, the processes of socia!ization that inculcate respect for the law and lega! authority in
individua! members of society and the force of socia! disapprova! have been
considered the primary explanation for citizen conformity with laws and other
socia! norms (Wrong, 1961). This perspective was particularly inftuential in
the political arguments for a 'fairer' tax code during the 1986 tax reform debates, which assumed that citizens are more likely to pay the full amount
of taxes owed to the extent that they perceive them to be legitimate, fairly
distributed among the citizenry and adequately enforced against evaders.
Compliance research reftecting the persona! consequences image, on the
other hand, has paid greater attention to the role of self-interested consequences, particularly of lega! sanctions, in deterring noncompliance with the
law. From Bentham's use of the utilitarian compliance calculus more than
a century ago to more recent elaboration by economists of subjective utility maximization models of crimina! behaviour (e.g., Becker, 1968j Ehrlich,
1973) and tax complianee (see reviews by Witte and Woodbury, 1983j Cowell,
1985), compliance is assumed to occur only when the costs associated with
being caught exceed the benefits from violating the law. Thus tax complianee
is analyzed as an income-maximizing decision balancing the net gain of underreporting income against the added risk of detection and pena!ization. While
there are other consequences of illega! actions beyond personal or monetary
concerns, the tendency of this literature is to focus on factors directly concerning self-interest rather than on broader socia! consequences that may also be
of concern to the taxpayer.
Con:flict has probably always been present between adherents of the two
images, with some arguing the wea.kness of the normative perspective for explaining citizen behaviour (Hyde, 1983) and ot hers pointing out the deficiencies
in the currently more influential expected utility or personal consequences perspective (Sears and Citrin, 1985j Tyler, Rasinski and Griffin, 1986). At a theoreticallevel, some view norm-processing as the highest form of reasoning (e.g.,
Kohlbergian developmental psychologists) while ot hers propose consequenceprocessing as the best decision strategy (e.g., management sciences, policy
analysis). At a policy level, the personal consequences perspective is associated more with coercive strategies and the normative perspective with more
cooperative on es (Kagan and Scholz, 1984).
We believe that both images are important for explaining why taxpayers
comply and how they respond to changes in the tax environment. In this
paper, we report the preliminary results of an experiment testing responses of
taxpayers to videotaped messages emphasizing normative issues and personal
consequences related to taxes. The experiment replicates several aspects of
the Schwartz and Orleans (1967) field experiment that documents a positive
effect of normative messages on compliance behaviour. We win briefty review
the Schwartz and Orleans results and outline our model for analyzing the
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dynamics of how messages affect tax behaviour by changing tax schema - the
tax-related beliefs and attitudes associated with tax behaviour. Then we will
describe our experiment, present the findings and discuss implications for our
model.

The Schwartz and Orleans experiment
Over twenty years ago Schwartz and Orleans (1967) found evidence that normative appeals to obey the law were effective in increasing compliance with tax
laws, while deterrence-oriented reminders about the potential personal costs
facing noncompliers had no significant effect. In a unique field experiment,
they randomly assigned sets of questions emphasizing either norrnative issues
or personal consequences relating to compliance as part of a survey of taxpayer attitudes. The survey respondents not receiving either set of additional
questions served as a control group for comparison with the two experimental
conditions. The norrnative questions were "designed to arouse motives for taxpaying ranging from guilt at violation to apatriotic desire to support the government" (Schwartz and Orleans, 1967: 287), while the consequence-oriented
questions emphasized the punishments associated with cheating. Schwartz
and Orleans then compared tax return information for the normative, personal consequences and control groups in the survey to measure the effect of
the different questionnaire formats on tax behaviour. Since the (randomly
selected) normative group reported more income and paid more taxes, they
concluded that the additional questions on the normative basis of compliance
triggered a normative reevaluation which lead to a higher level of compliance.
Given the controversies in interpreting these results (e.g., Friedman and
Macaulay, 1977), the advances in cognitive (Carroll, 1986) and social psychology (Cialdini, 1986) relevant to understanding compliance issues and the
unsettled issues of normative and deterrence bases of compliance, we have
replicated several aspects of the original experiment. The replication is part of
a broader research project analyzing taxpayer adaptations to the major tax law
changes that became effective in the United States in 1988. Our experiment
examines the extent to which information pertaining either to the fairness of
the new tax law or information about specific changes related to the individual
taxpayer's return influence compliance attitudes and beha.viour.
The study attempts to verify the controversia.l findings of the Schwartz
and Orleans (1967) experiment and extend them in three ways. First, whereas
the Schwartz and Orleans 'moral appeal' manipulation included only questions
related to different types of appeals, our moral appeal analogue consisted of
a more intensive half-hour video tape viewed in a laboratory setting. The
video focused on the positive social consequences and fairness of the new law,
a message that was consistently emphasized by proponents of tax reform.
Second, Schwartz and Orleans compared the impact of moral appeals with
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an emphasis on leg al sanctions. However, because the new law did not significantly affect the penalties associated with noncompliance, our self-interest
analogue was a half-hour video focusing on individual impacts of the new tax
law and how the individual could take leg al advantage of changes to reduce
taxes. Unlike the deterrence appeal in the Schwartz and Orleans experiment,
the expected effect of this self-interested message would be to reduce (if anything) the amount of tax reported.
Third, we added two foUow-up in-person surveys, the first approximately
two weeks and the second approximately six months after the initia! experiment
to measure potential decay or additionallearning that may have taken place.
As in the original experiment, we wiU also obtain (anonymous) tax records to
compare the tax-reporting behaviour for the different experimental conditions.
This chapter reports results from the immediate post-experiment and the first
follow-up survey.

Tax schema and tax behaviour
Figure 1 illustrates the hypotheses to be tested about how normative and
personal-consequences messages affect behaviour by altering beliefs and attitudes relevant to tax behaviour and the tax system. In particular , our experiment tests the argument implicit in the 1986 Tax Reform Act (TRA) that
legai changes which improve the fairness of the tax laws will enhance the social
commitment of taxpayers to comply and thus decrease tax cheating. In our
experiment, if information and appeals ab out the positive socia! consequences
of the TRA alter individual perceptions about the fairness of the TRA and
the tax system, we can test the strength of the direct and indirect linkages
to perceptions ab out the acceptability of cheating and tax avoidance. In addition, we test the converse hypothesis that information and appeals about
personal consequences, particularly about 'loopholes' that some taxpayers can
use to minimize their taxes, williead to a greater acceptability of tax avoidance behaviour. While the impact of the second message on cheating is less
dear, we test for the possibility that the emphasis on personal consequences
and on ways ot hers may avoid taxes erodes a taxpayer's perception of fairness
and commitment. The links between commitment and compliance behaviour
are not tested.
Severallinks in these hypotheses are supported by survey- based research exploring the relationships between tax beliefs, attitudes and self-reported compliance. Following Roth, Scholz and Witte (1988), we refer to these relevant
beHefs and attitudes as tax schema. Tax schemas may vary considerably from
one taxpayer to another in terms of the accuracy of beHefs, the logical consistency among beliefs and attitudes and the salience of the taxpayer's general
values to the more specific attitudes toward tax behaviour. As a consequence,
research attempting to establish relationships among logically-related concepts
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in tax schema and between these concepts and behaviour have found relatively
weak linkages (Lewis, 1982).
Our hypotheses are based on the most robust relationships in the research
literature relevant to our study, which excludes deterrence-related concepts
such as expected leg al penalties that, while relevant to complianee, are not
directly related to our experiment. Several survey~based studies have provided
evidence that the personal recognition of a mora! obligation to behave in accordance with the law reduces illega! behaviour. We refer to this particular form of
mor al obligation as commitment, which in our study includes the acceptability
ol cheating, a rating of acceptability for various forms of illegal behaviour. In
non-tax domains, Silberman (1976) ànd Paternoster et al. (1982) found that
judgments of the wrongness of various acts were significant factors in predicting self-reported minor criminal involvement and were more important than
were perceptions of punishment certainty and severity. Similarly, tax compliance studies have found consistently significant relationships between direct
questions of commitment to obey the law and self-reported tax complianee (see
Roth et al., 1988 and Kinsey, 1984, for reviews of this evidence). Although
perceptions of threats of legal and social sanctions are generally correlated
with moral commitment, the relationship between commitment and complianee remains significant when perceptions of the threat of leg al sanctions are
statistically controlled (Scott and Grasmick, 1981; Thurman, St. John and
Riggs, 1984; Smith and Kinsey, 1987).
Commitment to obey a law logically should be contingent on the individual's familiarity with the law and its social and personal consequences, the
perceived fairness of the law, the overall fairness of the legal system and the
individual's loyalty to the system. Survey research exploring these linkages in
the tax domain, however, has found few consistently significant linkages except
between fairness and commitment (Roth, Scholz and Witte, 1988). Fairness
perceptions based on the perceived distribution of tax benefits and burdens
include the dimensions of exchange equity (comparison of services received for
taxes paid), vertical equity (perception of the tax burden relative to other
income groups) and horizontal equity (perception of the tax burden relative
to ot hers in the same income group). Two survey-based studies (Scott and
Grasmick, 1981j Kinsey and Smith, 1987) have found that measures of fairness tapping these dimensions were significantly related to commitment, but
not directly related to behaviour.
As indicated in Figure I, we hypothesize. that lairness of the tax system
influences complianee behaviour only through its influence on social commitment. We also consider the individual's social responsibility, as measured by
agreement with the statement that "we have become overIy concerned with
our own personal wants and needs: its time we begin to think of the good of
the country as a whoie." Socia! responsibility is also logically related to commitment, although past survey evidence supporting this relationship is not
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strong. Furthermore, we expect that the normative message in our experiment wiil change fairness through its impact on knowledge of favorable social
consequences of the new TRA and on fairness judgments about the TRA.
Since the normative message emphasizes social rat her than personal concerns,
we also expect a direct effect on social responsibility.

The effect of personal çonsequences
on normative decisions
How do nonnative factors interact with personal consequences in determining
behaviour? One theoretical approach implicit in the tax literature suggests
that behaviour reflects an outcome-oriented 'metarule' in which the psychological costs of breaking a relevant norm are added to the cost-benefit analyses
of outcomes within a utility maximizing framework. Thus guilt associated with
breaking internalized norms or principles and social disapproval/alienation
from groups whose norms are broken is calculated &long with self-interest factors. The implicit question in this rule is "how much guilt or socia! disapproval
is one dollar of illegal tax savings worth?" Tax compliance studies implicitly
foilowing this approach have found that personal norms, social nonna and fear
of legal penalties do indeed exert independent effects on self-reported complianee behaviour (Scott and Grasmick, 1981j Thurman et al., 1984), although
the only study to have an objective measure of compliance (tax audit results )
found less significant relationships with actual compliance behaviour (Hessing,
Elft'ers and Weigel, 1988). Ajzen and Fishbein (1980) suggest that the relative
weight individuals give to norms versus other costs could be established empirically. By extension, events, such as our experimental interventions, may
change these relative weights, leading to greater weight for groups exposed to
the normative condition.
Recent theories of mor a! decision-making suggest that change in weights
assigned to normative factors might take place in part because the difficulties in
applying any normative standard of behaviour to complex, multifaceted social
situations in which more than one kind of standard may apply (Rest, 1984;
S.H. Schwartz, 1977; Smetana, 1982; Turiel, 1985). Schwartz (1977) and Rest
(1984) have suggested a four stage choice process: (1) interpret the situation
as involving a mor al principle (i.e., activate norm-processing routines); (2)
formulate a plan of action that applies the relevant moral principle; (3) consider
competing values or goals (Rest, 1984) and costs (S.H. Schwartz, 1977j e.g.,
activate consequence-processing routines) and decide whether to act on the
moral principle; (4) implement the chosen plan of action. Normative messages
may increase the relevanee of specific norms in Stage 1 and 3.
The eft'ects of the personal consequences message in our model are less
easily predicted, primarily because there is virtually no compelling research
on the critical third component of the process (Rest, 1984) which integrates

112

Norms, social commitment and citizens adapta.tion to new laws

normative and personal consequences concerns. Schwartz's (1977) work on
altruism suggests a pragmatic metarule for normatively committed taxpayers:
"comply unless it costs too much." Research on the relative infiuence of selfinterest versus political symbols (Sears, Law, Tyler and Allen, 1980j Sears
and Citrin, 1985) or fairness factors (Tyler, 1986; Tyler and McGraw, 1986)
note the considerable difficulty and effort required to ma.ke cost calculations on
many alternatives and implicitly suggest a satisficing rule for taxpayers with
some moral commitment: "comply unless a more profitable strategy is either
obvious or likely to be found quickly." In this view, norms appear to be guides
to action in a confusing and ambiguous world. To the extent that the personal
consequences message in our experiment makes personal costs more salient to
tax decisions and provides specific alternatives for legally avoiding taxes, the
message should decrease the relative weight given to norms.
Other possible effects of the personal consequences message on tax schema
derived from the above model are more speculative. For exa.mple, taxpayers
oriented more toward the personal consequences of taxpaying may reduce the
impact of moral commitment in several ways. Among those taxpayers who
focus unusual levels of attention on how they win be personally affected by
the new tax law we expect greater knowledge of the consequences of the tax
law, a stronger relationship between objective and subjective self-interest, a
low level of mora! commitment and subsequently, a greater likelihood of underreporting income and tax avoidance strategies. Noncompliance in this case
is facilitated by two processes. First, those who have more knowledge about
the consequences of the law will have a tighter, more consistent tax schema
and should be able to generate justifications for their actions that may reduce
the 'guilt' associated with noncompliance (Thurman et al., 1984). Second,
those who develop more knowledge about personal effects of the new law may
also develop, through the same process, a more sophisticated understanding of
different opport uni ties to underreport their income or take other tax avoiding
steps.
To the extent that the personal consequence message changes an individual's orientation in these directions, we would expect the group to exhibit
greater knowledge of personal consequences, a greater acceptability for both
cheating and avoidance, lower social responsibility and greater levels of cheating and avoidanee when compared to the control group. In addition, we expect that perceptions of personal consequences will be more strongly related
to fairness judgments, socia! commitment variables and compliance behaviour.
Conversely, we expect that perceptions of personal consequences will be less
strong!y re!ated to these variables in the group exposed to the norrnative message.
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Method
Subjects
The subjects were 154 Long Island taxpayers who we re obtained in the following manner. The Internal Revenue Service provided the names and addresses
of a random sample of approximately 1100 taxpayers. This sample was selected
to obtain individuals most afFected by the Tax Reform Act: middle- and upperincome individuals, itemized returns, a high proportion of self-preparers and
residing in the study area.
Seventy-six percent of the subjects are men. Eighty-two percent are employed fuIl-time, with 62.7 percent salaried employees, 13.7 percent owners or
partners in their own business. Ninety percent of the subjects are married.
The median total (spouse and subject) reported income was between $50,000
and $75,OOOj 14 percent of the subjects refused to reveal their income. The
median age is 47 years (with a range of 27 to 77). The sample is well-educated:
63 percent have a college or postgraduate degree. Finally, 56 percent identified
themselves as political conservatives, 30 percent as politicalliberals.
In late December 1987, advance letters were sent to the sample by an independent marketing and opinion research firm. These letters briefty described
the nature of the two-session study and offered US$50 dollars compensation
(payable to the respondent or a favorite charity) for participation in the research.
After the contact letters were sent, research assistants attempted to personally contact each designated respondent who had a listed telephone number
(70 percent of the total sample). The details of the study were explained and
cooperation was requested. One hundred fifty-four of the 589 individuals (26
percent) who we re contacted and eligible agreed to participate in the research.
~rocedure:

Experimental session

The experiment al component of the study took pi ace in the Political Science
Department's Media Research Laboratory in January, 1988. All subjects we re
run in individual sessions and were randomly assigned to one of the three
experimental conditions: normative information, personal consequences information and control group. In both of the information conditions, the subjects
were told that they would be viewing a 30-minute videotape describing some
aspects of the 1986 Tax Reform Act.
Subjects in the normative information condition viewed a videotape created by the researchers to emphasize norrnative principles underlying the tax
reform movement. Specifically, the tape opened by describing public dissatisfaction with the previous tax system because of perceptions of unfairness
and needless complexity. A brief discussion of the polities of tax reform followed, with an emphasis on bipartisan support and the defeat of special in-
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terest groups. The next section considered in detail the impact of tax reform
on the fairness of the tax system. Specific information about the reduction or
elimination of special tax treatments items (e.g., tax shelters), the shift in the
tax burden from the poor to the wealthy and the minimum tax on corporate
profits was provided and justified. The tape concluded with public opinion
data describing the importance Americans place on the norms of socia! responsibility and patriotism (for purposes of social comparison), emphasizing
how these norms are related to tax compliance. The videotape itself starred a
distinguished-Iooking middle-aged man, the setting was a bookfilled office and
charts, figures and news video clips were interspersed throughout.
Subjects in the personal consequences information condition viewed an
edited version of a commercial tax planning videotape. The tape opened with
a quote from Judge Learned Hand: "There is nothing sinister in so arranging
ones affairs to keep taxes as low as possible .. Nobody owes any public duty
to pay more than the law demands." The use of aggressive leg a! strategies
to minimize one's tax liability was emphasized throughout the presentation.
We selected information about strategies for dealing with changes due to tax
reform that were most relevant to our subject population, including changes in
common deductions, capita! gains investments, aspects relevant to homeowners, retirement planning, small businesses and tax shelters. The tape ended
with a discussion of the importance of aggressive tax planning and good record
keeping. Fina!ly, the format of this tape was similar to the normative tape:
distinguished middle-age speakers in offices, with a liberal use of charts and
figures.
After viewing the videotapes, the subjects in these two conditions completed a brief questionnaire which served as a check on attention to the information provided in the tapes as weIl as a measure of attitude change. The
questionnaire included measures of: (1) general attitudes about fairness of the
tax system (exchange, vertical and horizontal equity), patriotism and aggressively reducing taxes (6 items), (2) beliefs about the consequences of tax reform
(fairness and tax liabilities; 5 items), (3) knowledge about specific changes due
to tax reform (primarily exemptions and deductionsj 10 items), (4) knowledge
about the intended social consequences of tax reform (6 items), (5) a true-false
test drawn from the content of the two videotapes (12 items) and (6) a sca!e
assessing the acceptability of various illegal tax strategies (5 items).
Subjects in the control condition completed the questionnaire immediately,
without receiving any information about tax reform. They then participated in
a tax simulation task (not discussed in this paper) which was not related to tax
reform. Therefore, they serve as acontrol to the two experiment al conditions
because they are part of the sample willing to participate in the study, but
they did not receive any information in the course of the study pertaining to
tax reform.
At the conclusion of the experimental sessions (which lasted approximately
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one hour), the subjects were paid $50 for their participation. 2 They were also
informed of the subsequent in-person home interview.

Procedure: In-person interviews
Professional interviewers contacted the .subjects in order to schedule an interview in the subjects' homes, one to two weeks aft er the experimentalsessions.
The interviewers were successful in interviewing all but one of the 154 experimental subjects. 3 The one hour in-person interviews covered numerous
topics in addition to the questions asked on the immediate post-experiment
questionnaire.

Results
The results will be presented in several stages. DifFerences in knowledge and
attitudes immecliately following exposure to the experimental messages are
examined first. Then as relationships among tax-related attitudes that precliet
fairness and acceptability of cheating. We conclude by considering the extent
to which these changes persisted through the subsequent in-person interview.

Knowledge and attitude change
We computed four different knowledge measures. From the true-false test, we
created two measures: the percentage correct from the normative information
video and the percentage correct from the personal consequences information
video. In adclition, knowledge of the specific tax reform changes and knowledge of intended sodal consequences were assessed by computing the percentage correct responses to these sets of questions. These data were analyzed
by analysis of varianee (ANOVA), with experimental condition as the single
between-subjects factor. The results ofthose analyses are summarized in Table

1.

'

As Table 1 indicates, the videotapes had the intended efFech on tax-related
knowiedge. Subjects in the norrnative condition scored significantly higher on
the relevant true-false sub-scaIe and had more knowledge of the intended social
2 As noted earlier, the subjects were told in the contact letters that they could donate
the $50 compensation to a charity. For variou8 reasons we did not make explicit this option
when it came time to pay them {or their participation, and we suspect the vast majority
kept the money (although it is possible some donated it to charity on their own). However,
it is worth noting that six of the seven individuals who requested that we send the $50
directly to a charity in their name had been exposed to the normative information video,
which emphasized the importance of sodal responsibility.
3In addition to this experimental sample, an additional 850 Long Island taxpayers were
interviewed in their homes at this time, using the same survey instrument. Moreover,
approximately 1400 taxpayers from a national sample were interviewed by telephone using
a condensed version of the in-person survey instrument.
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Table 1: Post experiment knowiedge.

Normative T-F
Personal T -F
Specific changes
Social consequences

Experimental condition
Personal
Normative consequences Control
.47b
.79b

F(2, 152)
64.9614.03-

1.18
14.02*

Note: Entries in the first three columns are the mean percentages correct.
Means in a row not sharing a common subscript differ at the p < .05 level
according to Student-Newman-Keuls comparisons .
• p < .001
consequences of tax reform than did the subjects in the ot her two conditions. In
addition, subjects in the personal consequences condition scored significantly
higher on the true-false sub-scale relevant to that videotape. Finally, there are
no differences in knowledge about the specific tax reform changes.
The post-experiment questionnaire also included measures of several genera! attitudes. Reliability analyses indicated that the three genera.! equity
items comprised a single sc ale (Cl = .55) 50 those three were averaged to create
a fairness scale. Similarly, the two questions concerned with legally lowering
taxes were correlated (r = .64) and were averaged to create a tax avoidanee
acceptability scale. The final question ("We have become overtly concerned
with our own personal needs; it it time we began to think of the good of the
country as a whoie" ) is used as a measure of social responsibility. A cheating
acceptability (Cl = .82) sc ale was created from the ratings of the various illegal tax transactions (Scale 6). The final set of attitude measures are specific
beHefs about the fairness of tax reform. These attitudinal data were analyzed
via ANOVA; the results are summarized in Table 2.
The subjects exposed to the personal consequences videotape (which had
the underlying theme of aggressively minimizing one's tax Hability) significantly differed {rom others in the belief that aggressive tax avoidanee strategies are acceptable. However, the three groups did not differ in perceptions of
the acceptability of cheating (a scale which is frequently used as an index of
norrnative commitment, cf., Kinsey and Smith, 1987j Yankelovich et al., 1984)
or feelings of social responsibility.
Subjects exposed to the normative information tape (with its heavy emphasis on fairness) differed in the beliefs that the tax system in genera! is more
fair and that the tax laws are more fair as a consequence of tax reform. Moreover, perceptions of changes in the amount of taxes the poor and the wealthy
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Table 2: Post experiment attitudes.
Experimental condition
Personal
Normative consequences Control

General Attitudes
Fairness
Avoidance
acceptability
Social
responsi bili ty
Cheating
acceptability
Tax Reform Attitu.des
TRA fairness
Own fairness
Personal impact
Poor impact
Rich impact

F(2, 152)

3.67(1

3.28(1

3.174

3.11*

1.77"

1.43(1

2.14(1

5.63--

3.08(1

2.98(1

3.03(1

<1

3.41(1

3.41(1

3.03(1

<1

3.73(1
2.95(1
3.37(1
1.67(1
3.33(1

2.91"
2.59(1
3.35(1

3.20"
2.664
3.34(1
2.60 c
3.09(1

11.23--2.09
<1
12.45-*2.46

2.11 b
2.82 4

Note: Higher values reflect: greater fairness of tax system, less acceptance
of avoidance strategies, less social responsibility, more acceptance of cheating,
the belief tax laws are more fair in general, more fair for one's own situation
and that the tax laws win result in increases taxes for the individual, the poor
and the rich.
Means in rows not sharing a common subscript differ at the p < .05 level.
"p < .05
.... p < .01
".... p < .001
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would pay as a consequence of tax reform also differed as a function of condition, with subjects in the normative condition indicating that the poor would
pay less and the wealthy would pay more. However, those same subjects did
not differ significantly from the other two groups in the belief that their own
taxes would be more fair as a consequence of tax reform. Related to this is
the finding that the three groups did not differ in beliefs about the impact of
tax reform on the amount of taxes they personally would pay.

Predicting fairness and cheating acceptability
An important issue in justice research is whether an 'egocentric' bias operates
in perceptions of fairness. Correlational studies in the legal and political arenas have consistently indicated that judgments of what is fair are positively
related to perceptions of personal gain (although these correlations are modest
in magnitudej Tyler, Rasinski and Griffin, 1986). Experimental studies manipulating outcome also show evidence of this egocentric bias (e.g., Tyler and
Caine, 1981; Greenberg, 1982). Two different fairness judgments were assessed
in this study: fairness of the new tax laws for one's own personal situation and
fairness of the new tax laws in general. As would be expected from earlier
work, there is clear evidence of an egocentric bias in perceptions of the fairness of the tax laws for one's own situation. Beliefs about the impact of tax
reform on one's own tax liability is significantly correlated with judgments of
the fairness of tax reform for one's own situation (r = -.58,p < .001, with no
difference in magnitude due to experimental condition).
What criteria did our subjects use in judging the overall fairness of tax
reform? Recall that they were asked about the consequences of tax reform for
not only for themselves but also the poor and the rich (extremely wealthy).
Moreover, the normative condition subjects were provided with a considerable
&mount of information about the impact of tax reform on the poor and the
rich, as weU as arguments that changes in the tax liability of those groups
were made in order to create a fairer tax system. A compelling test of the
acceptance of this message is evidence that these subjects also utilized this
information (as opposed to their own tax liability) in judging the fairness of
tax reform.
The top half of Table 3 provides the unstandardized coefficients for the
relationships between perceptions of the consequences of tax reform for the
three target groups (self, the poor and the rich) and judgments of the overall
fairness of tax reform during the experimental session. Those data indicate
that the normative condition subjects relied on their beHefs about the consequences of tax reform for the other two social groups in judging the fairness
of tax reform to a greater extent than the impact on their own situation. The
personal consequences and control subjects show the opposite pattern: beliefs
about their own tax burden predicted judgments of the fairness of the law
bet ter than judgments of the consequences for the other two social groups.
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Table 3: Predicting tax reform fairness.
Post Experiment Questionnaire
Experimental Condition
Personal
Norrnative consequences Control
Predictor
Personal impact
Poor impact
Rich impact

Constant

Predictor
Personal impact
Poor impact
Rich impact

-.13(1
-.26(1
.28"a

-.49; ....
-.13 a
.12 a

-.57; ....
-.03
.23 a
Q

4.18 ......·
4.50·· ..
3.64· .. •
Ädjusted R2 = .34, N = 153
Follow-up in-person survey
Experimental Condition
Personal
Non-expeNorrnative consequences Control rimental
-.24 a
-.39'"g
.13g

-.53"""
a
-.11 gb
.31 g

4.41 ......
3.92 ......
Constant
______ .. _. ____ _~djus!~~_~.~ = -}6:":.,!"

-.20 a
-.11 gb
.14g

-.36 a......
-.08i:
.19 ....

3.54 ......

3.62 ......

a

= _994

Notes: Entries are unstandardized regres sion coefficients. Coefficients calculated in a single run, using dummies to calculate different slop es and constants
for each condition. (See, Gujarati, 1988). In each row, coefficients not sharing
a common subscript differ from each other at the .05 significance level.
"p < .05
.... p < .01
..... p < .001
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Table 4: Acceptability of cheating.

Predictor
Fairness
Avoidance acceptability
Social responsibility
TRA fairness
Own fairness
Personal impact
Poor impact
Rich impact
Sex
Education
Adjusted R2

Coefficient
-.24(.12)
.05(.11)
-.30(.08)

.07( .16)
-.03(.17)
.12( .17)
-.18(.14)
.03( .11)
-.39(.28)
-.22(.08)
= .11··, N = 148

t-value
1.96.24
3.66·· ..

.44
-.18
.76
-1.27
.28
-1.42
-2.70"·

Note: Entries are unstandardized coefficients, with standard errors in parentheses. Higher values reflect more acceptance of cheating, more fairness, less
acceptance of avoidance strategies, less social responsibility, greater fairness,
increased tax payment, females, and higher education.
"p < .05
•• p < .01
..... p < .001
In short, the normative information resulted in a weakening of the egocentric
bias among the taxpayers exposed to that message and a greater reliance on
the consequences for other sodal groups when evaluating the overall fairness
of tax reform.
As noted earlier, the experimental treatments did not influence perceptions
of the acceptability of cheating. Moral commitment appears to be a central
determinant of compliance and it is therefore important to understand what
types of factors best predict this construct. Accordingly, we regressed the acceptability of cheating scale on the ot her general attitudes and the tax reform
beliefs; sex of subject and education level were also included as controls. The
results of that analysis are summarized in Table 4. (Preliminary analyses did
not reveal significant differences in the determinants of commitment due to
experiment al condition. ) As the data indicate, the general perception that the
tax system is fair is associated with the belief that cheating is unacceptable. In
addition, those individuals higher in social responsibility also condemn cheating. The only other significant predictor is education, with the more educated
more likely to believe that cheating is unacceptable. Particularly striking is
the negligible impact of any of the specific tax reform beHefs.
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Persistence of attitude and knowledge change
Knowledge of the specific tax reform changes and the intended socia! consequences of tax reform was assessed in the follow-up interview with the
same set of questions as on the first questionnaire. Normative condition
subjects again had more knowledge of social consequences (68 percent correct) than did the personal consequences and control subjects (both 56 percent, F(2,151) = 4.34,p < .05) . Paralleling the earlier results, knowledge
of specific tax changes did not differ reliably as a function of experimental condition, although the normative subjects tended to have more higher
scores than the ot her two groups (31 percent correct as opposed to 25 percent,
F(2, 151) = 2.45, p < .09).
The normative subjects continued to believe that tax reform would result
in a more fair tax system overall (p < .02) and that the taxes paid by the
poor (p < .01). Contrary to the earlier data, those subjects also believed their
own taxes would be slightly more fair than did the personal consequences and
control subjects (F(2, 151) = 3.02, p < .05). In terms of changes in tax liability,
the normative subjects believed that the po or would pay less (p < .001) as a
consequence of the tax reform; as before, perceptions of changes in their own
tax liability and that of the rich did not differ reliably across the three groups.
As before, the three groups did not differ in moral commitment to obey
the law (as measured by the earlier 'acceptability of cheating' sca!e as weIl
as several other operationalizations of the commitment construct, including a
direct assessment of moral obligation to pay taxes honestly). Moreover, the
slight differences in the general scale assessing perceived fairness of the tax
system did not persist through the second interview.
In order to examine the stability (persistence) of the tax reform attitudes,
we computed the correlations between the same variables as measured at the
two points in time. The priming literature (Higgins and King, 1981) suggests
category priming should increase the consistency between expressed attitudes
(Herr, Sherman and Fazio, 1983) as weIl as between attitudes and subsequent
behaviour (Fazio and Williams, 1986). We hypothesized (although we know
of no direct empirical studies) that priming should also increase the stability
of attitudes over time. The data presented thus far indicate that the experi ment al treatments had the most powerful impact on changes in fairness
beHefs among the normative information subjects. Consistent with a priming
hypothesis, these fairness beHefs were most stabie among the normative condition subjects: rs = .37 (p < .01) for the general fairness scale; .43 (p < .001)
for fairness of tax reform and .47 (p < .001) for fairness of own tax Hability.
The same correlations for the personal consequences and control conditions,
although positive, were lower in magnitude and nonsignificant (mean of the
corresponding six correlations is .25).
The bottom half of Table 3 provides a summary of the relationships among
the various consequence judgments and the judgments of the overall fairness of
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tax reform. Data for the larger (nonexperimental) sample are also provided as
a point of comparison. The weakening of the egocentric bias in judgments of
the fairness of tax reform among the normative condition subjects persisted.
As before, their evaluations of the fairness of tax reform was more dependent
upon perceived consequences for the poor than on consequences for themselves.
The reverse pattern is true for the other experimental subjects and the larger
sample: personal impact best predicts perceived fairness. Particularly striking
is the strengthening of the personal impact-fairness link among the personal
consequences subjects.

General discussion
These results suggest that persuasive information may have considerable impact on both knowledge about laws and judgments about the fairness of legal
changes, but appears to have little impact on more generalized judgments
about the leg al system and attitudes related to commitment to comply with
the law.
Consider first the changes in knowiedge. Despite considerable press coverage of changes in the tax laws brought about by the TRA at the time of passage
in 1986, the additional information provided in the normative videotape significantly improved the factual" basis for judgement. This supports our concern
with modelling information-processing as a factor that could significantly alter
citizen behaviour, depending on the nature of exposure to information. Our
general model of taxpaying behaviour suggests that citizens place a low priorityon maintaining information, particularlyon subjects not directly relevant
to issues of importance to the citizen. But information that is presented at
more relevant times (in this case, at the beginning of a tax season with significant changes in tax laws) is likely to have a greater and more long-Iasting
effect. As found in ot her studies of media, presentation of information, even if
the contents are not new to the individual, increases retention of factual information. On the other hand, the changes induced by media attention decays if
not reinforeed.
Consider next the change in fairness judgments ab out the TRA. The normative group were significantly more favorably inclined toward the TRA not
only because of the change in belief about the impact of the TRA on the nch
(who would pay more) and the poor (who would pay less), but also because
their belief about the impact of TRA on their own situation was given less
weight in their analysis. Conversely, for the group presented self-interested information, the link between the fairness judgement and the perceived impact
of the TRA on their personal situation was significantly strengthened. The
persistence of tbis effect over a two week period and in an environment apart
from the laboratory suggests that a change was made in the factors linked wi th
the TRA fairness judgement in the tax schema that was not situation-specific
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to the lahoratory environment (a!though the survey was known to the subjects
to he a part of the experiment).
On the other hand, the lack of change in variahles more closely related to
behaviour may indicate the limits of influence. The group presented personal
consequences information about taxes did not exhibit lower commitment than
the control group. Of course, our video presentation may not have struck the
appropriate chord to exert the expected infiuence. In any case, our findings do
not provide evidence that behaviour (as opposed to policy judgments) became
more self-interested.
The failure to impact commitment in either group suggests that these linkages are more resistant to change than linkages related to judgments about
policies. Our results are si mil ar to the findings reviewed by Tyler and Lavrakas
(1985) which suggests that news media (like our videos) have a greater impact
on genera! knowledge and socia! judgments about policies, hut have less effect
on the kinds of beliefs and attitudes most closely related to personal behaviour.
We suggest that linkages directly related to an individual's actions are more
likely to have been tested and probed in the past and therefore represent a
considerable investment of experience. Linkages related to social judgments,
in this perspective, are more easily changed by new information because they
represent less tested aspects of an individual's tax schema.
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Chapter 11

The role of legal cOlllplexity in
shaping taxpayer cornpliance by
Susan B. Long and Judyth A.
Swingen
In the United States, as in many other industrialized nations, the
twentieth century has seen a vast expansion in the use of civillaw to regulate
human conduct. We have seen not merely an increase in the scope and types
of behaviours subject to legal regulation, but a growth in the complexity of
these statutory provisions. Complexity has grown to such proportions that
many individuals and organizations now routinely turn to others for advice
in unraveling the law's requirements. New professional specialties have been
created and growing numbers of 'experts' now advise on the proprieties of a
vast array of daily activities.
This increase in legal complexity poses new issues for compliance. Most
studies on legal compliance start with the assumption that the behaviours required by law are known and then focus upon the factors which induce or encourage an individual or organization to knowingly violate these prescriptions.
Yet typically statutes do not require that acts be culpable for the imposition
of civil sanctions or, under the strict liability doctrine, even certain criminal
penalties. With the increased complexity incorporated into many leg&! mandates, the assumption that actors invariably know what behaviour the law
requires may no longer be tenable.
In 1986, the Center for Tax Studies at Syracuse University School of Management, with funding from the National Science Foundation, began a formal
investigation of the role of legal complexity in shaping taxpayer compliance.
This chapter provides an overview of this research project and summarizes
some of the major research findings. We turn first to a brief review of the
background for this research. Then we delineate the information sources and
data collection efforts which we re reqwred before empirical testing and analy-
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sis of the complexity-compliance linkage could begin. Finally, we discuss basic
theoretical propositions concerning the impact of legal complexity that have
emerged from our work.

Complexity and complianee: prior evidence
US Federal income tax requirements
A strategic focus for the study of the role of complexity in compliance with
legal mandates is in the area of income tax law. "No other branch of the
law touches human activities at so many points," (Dobson v. Commissioner,
320 US 489). The US income tax system is based on the principle of selfassessment. Individuals are expected to file annual tax returns on which they
self-report their family status and the amounts of all income from taxabie
sources. They must further specify any adjustments, deductions, credits and
exemptions they are claiming, and then calculate their resulting tax liability.
Since the enactment in 1913 of the first permanent federal income tax on
individuals, the US tax code has grown from a me re fifteen pages (38 Statutes
166-180) to over ten thousand pages of rules and regulations. Four years ago,
estimates were that "[a]bout two billion hours of taxpayer time were spent
on filing [income] tax returns and ab out $3 billion was spent on professional
tax assistance. u These compliance costs amounted to roughly seven percent of
total revenues raised (Slemrod and Sorum, 1984). It may be said that:
"In areal. sense, the U.S. income tax has grown without conscious
design or overáll planning since it was enacted in 1913. [... ] As loopholes have been discovered or created, exploited, and then plugged,
techniques of tax avoidance have become increasingly sophisticated
and the comple:city of income tax has grown in a never-ending cyele." (US Department of the Treasury, 1984; emphasis supplied)
There is increasing agreement that complexity in the Internal Revenue
Code has become a significant problem. Indeed, the US Commission on Federal Paperwork commented a decade ago: "A college-level reading ability is
required to understand the instructions for the simplest tax form" (1977: 7).
Roughly half of all taxpayers seek outside paid assistance in making out their
return, and these rates are on the rise (US Internal Revenue Service [IRS],
1987). Despite the rhetoric on the need for tax simplification, the 1986 Tax
Reform Act did little overall to simplify tax requirements. While introducing
the most fundament al restructuring of the tax code since World War 11, "the
tax law remains very complex" (Dorgan and the Dorgan Task Force, 1987)
with the addition of new rules, exceptions to rules and transition rules. The
fact of change itself contributed to complexity, as confusion over new rules and
procedures produced new hurdles for taxpayers.
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Estimates abound as to the extend of US federal income tax noncompliance
(see, for example, Dorgan and the Dorgan Task Force, 1987; IRS, 1979, 1983,
1988). But few pI ace federal income tax noncompliance in the US at less
than $100 billion and many estimates are much higher. In public opinion
polls, although results differ by survey methodology and question wording, at
least one in ten and sometimes as many as one in three US taxpayers admit
to not accurately reporting income and/or deductions. 1 The US government
estimates that the vast majority of income tax returns are incorrect. The IRS's
most recent figures for federal income tax returns filed by individuals (1986)
are that 61 percent of all nonbusiness returns and 86 percent or more of all
business returns misreport tax liability. Clearly, these figures make it obvious
that complianee with federal income tax requirements in the United States is
not a trivia! question.

Models of tax complianee
A variety of models have emerged in an attempt to explain taxpayer noncomplianee. Much of the early work in the US borrowed heavily from studies
of deterrence in criminology. These focused upon the formal penalty structures, as weU as on the resources appropriated for government control agents.
These structural elements were seen to determine the probability of detection and severity of punishment and thus, to influence utility ma.ximizing
taxpayers. 2 Others have focused upon the social setting including taxpayer
attitudes, norms, interpersonal relationships and communication networks. 3
Despite differences in focus, most theories have explicitly (or implicitly) aBsumed that taxpayers make a conscious choice to either comply or not comply
with the tax laws. That is, that tax noncompliance is deliberate, not inadvertent, behaviour. While this is dearly true with some tax misreporting in the
United States, for a substantial segment of 'noncompliance' it is not. Because
of the difficulty of knowing ab out all provisions of the tax code, inadvertent
mistakes due to lack of understanding or computational errors are common.
Further, many tax rules are not dear-cut. As a result, different tax experts, as
weIl as different IRS auditors, may disagree on the 'correct' tax treatment of a
transaction. 4 Therefore, it is important that the theories developed to explain
lFor reviews, see Kinsey, 1984; IRS, 1985. See also, National Opinion Research Center,
1966; Aitken, Bonneville and CSR, 1980; Roper, 1977, 1978, 1979; Mason and Cal vin, 1978,
1981; Westat, 1980; Yankelovich, Skelly, and White, 1984.
2For an early theoretical piece, see Allingham and Sandmo, 1972, or more recently, Border
and Sobel, 1985; Reinganum and Wilde, 1985, 1986; Graetz, Reinganum and Wilde, 1986.
For empirical tax deterrence tests see Long, 1980bj Clotfelter, 1983; Witte and Woodbury,
1985; Dubin and Wilde, 1988. See also, Alm 1988; Jackson and Jones, 1985.
3For recent work, see Milliron and Toy, 1988; Hite, 1988; Elft'ers, Weigel and Hessing,
1987; Kinsey and Smith, 1987; Klepper and Nagin, 1987a, 1987b; Mason, 1987; Smith and
Kinsey, 1987; Weigel, Hessing and Elft'ers, 1987; Spicer, 1986; Jackson and Jones, 1986.
40 ver half ofIRS's dollar claims for additional taxes after an audit are contested by the
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taxpayer noncompliance are able to account for the range of tax behaviours.
These form a continuum starting at one end with inadvertent tax misreporting
and extending all the way to the other end with intentional tax evasion.

The center for tax study's complexity project
The most recent phase of the Center of Tax Study's investigation of the role
of legal complexity in shaping taxpayer compliance began in January of 1986.
The current study, however, had in fact been formulated earlier but had not
been implemented awaiting solutions to two key data needs in the research
plan. First, the research design called for having very detailed measures of
complianee for each of numerous common provisions in the Internal Revenue
Code and regulations applicable to individual taxpayers. Such a body of data
did exist. Since 1962, the IRS had regularly collected comprehensive data on
federal income tax complianee through its Taxpayer Complianee Measurement
Program (TCMP). The problem was getting access to it. 6
The second obstacle was the need to develop valid, detailed and reliable
measures of legal complexity for the many specific provisions of the Internal
Revenue Code and regulations. Measures which met these requirements did
not exist. Thus, an approach needed to be developed, implemented and then
validated to measure 'legal complexity' before serious empirical analysis of its
impact could begin.
Since some understanding of the data used in conducting this research is
required in order to evaluate the findings which have emerged, we will briefly
review the types and sources of information we have utilized before turning to
our research results. 6

Taxpayer complianee measurement program data
The most comprehensive body of data on the incidence and size of federal
income tax reporting errors in the United States is from the IRS's Taxpayer
taxpayer, and, of these, roughly two-thirds are dropped by IRS upon administrative appeal
(Long, 1980a: 69). See also US Genera! Accounting Office, 1982.
5Efforts of the first author to gain access to the Taxpayer Compliance Measurement
Program data began in 1970. After administrative efforts were unsuccessful, litigation was
brought in 1975 under provisions of the Freedom of Information Act (5 U.S.C. 552). This
litigation, which now extends over fourteen years including three separate petitions for
certiorari brought by the Solicitor General of the United States, resulted in the public
a.vailability of all internal reports and tabulations prepared by the IRS (over a million pages),
as weU as extensive micro data tapes. At the time the litigation was brought, these data,
even in aggregate form, had not only been unavailable to researchers outside government,
but had been withheld !rom the General Accounting Office, the investigative arm ofCongress
(See Long, 1973, 1974; Long and Watts, 1982).
6 A number of additional data sources were utilized to supplement the TCMP information
on compliance, and to measure other potential causal factors of tax reporting errors. Ooly
those relevant to the findings discussed in this paper will be mentioned here.
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Compliance Measurement Program (TCMP). Begun in 1962, IRS has used
scientific methods to estimate the level and pattern of noncompliance for different types of tax returns (indiv~dual, corporate, etc.) and various {orms of
tax noncompliance (i.e., filing returns, accurate self assessment of tax liability
and timely payment of tax liabilities) (See IRS, 1977, 1984).
Phase III of this program measures the accuracy of returns reporting the tax
liabilities of individuals. Every two to four years since 1963, IRS has selected
a stratified random sample of Iederal income tax returns filed by individuals
in that year. The number of returns in each study (cyc1e) have ranged {rom
26,000 to over 100,000, but typically run around 50,000. Each return in the
sample is given a detailed examination by IRS auditors. In each TCMP audit,
experienced IRS auditors examine each return to determine, line-by-line, the
'correctness' of the information reported. TCMP audits are in general more
thorough and complete than regular audits conducted in IRS's main examination programs. In addition, special training and monitoring are used to help
ensure quality audits. Because the returns examined in TCMP are a scientific
sample, results can be extrapolated to estimate what IRS would find if all federal income tax returns could be audited. 7 The study has utilized data from
five separate TCMP surveys, inc1uding both individuallevel and aggregated
data files.
Other complianee data
A second source of data (based upon population, rat her than sample, statistics) was extracted from IRS's Individual Master File (IMF). At the time a
return is filed at an IRS Service Center, a range of edit and consistency checks
are performed. These turn up a large volume of mathematical and c1erical reporting errors. Numbering over 7 million annually, these so-called math errors
give rise to a larger number of IRS taxpayer contacts over income tax misreporting than {rom all ot her sources combined. As defined in Section 6213(g)(2)
of the Internal Revenue Code, these reporting errors inc1ude: (1) mistakes in
addition, subtraction, multiplication, or division on the return, (2) incorrect
use of IRS tables, (3) entries inconsistent with other return data, (4) omission of required information or substantiation and (5) c1aiming a deductioll or
credit in excess of a statutory limit.
These errors are not inc1uded in the TCMP data base. Since these reporting
errors are typically inadvertent, arising from a variety of sources from simple
calculational errors to misunderstanding code provisions, they provide a useful
supplement al data base for testing theories concerning the impact of leg al
complexity on unintentional noncompliance.
7For a discussion of the strengths and limitations of TeMP data see Long, 1980a, 1982,
1987j IRS, 1979.
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Measuring legal complexity
Legal complexity refers to those characteristics of the law which make comply. ing with its provisions simple or more difficult. Two broad facets of complexity
are generally recognized (see Long and Swingen, 1987a, for a review of tbis
literature). First, reporting a transaction on a tax return may be complex
because considerable time and effort must be spent to determine the correct
amount to report or the appropriate rules of the law to apply. Second, reporting a transaction may be complex bècause, regardless of the amount of time
and effort spent, there are ambiguities in the law which leave tax requirements
uncertain.
Two approaches were taken to developing measures of legal complexity.
The first was to develop a single measure of overalliegal complexity; the second
was to define and measure its components. Six distinct complexity dimensions
were identified using personal interviews with tax professionals, and these components were then validated through a mail survey to tax practitioners. These
six dimensions are: (1) Ambiguity. There are ambiguities or uncertainties in
the law which lead to more than one defensible position. (2) Computations.
Manyor difficult computations must be made. (3) Change. There have been
frequent or recent changes in the law. (4) Detail. There are numerous rules
and exceptions to rules. (5) Record Keeping. Detailed special records must be
kept.(6) Forms. The format or instructions for forms are confusing.
The first dimension deals with the degree of uncertainty in tax requirements, while the remaining five refiect reasons why time and effort are required
to understand or carry out tax provisions (see also, Swingen et al., 1986; Long
and Swingen, 1987a).
Using the expert judgments of tax professionals, measures of overall complexity and each of the six complexity dimensions were developed for over
fifty line items on a federal income tax return including income items, adjustments, deductions, exemptions, credits and filing status. 8 These judgments
we re collected using stratified random samples drawn from five practitioner
populations: (1) members of the tax section of the American Bar Association,
(2) members of the tax section of the American Institute of Certified Public
Accountants, (3) tax practitioners usually without professional certification enrolled to practice before the IRS, (4) university tax accounting faculty (drawn
from Hasselback's directory) and (5) university tax law faculty (drawn from
the American Law School's directory). Completed surveys were received fr om
over 1400 tax professionals. Each survey asked respondents to rate the relative complexity of various tax return line items, under varying cues, in several
ways.9
8 Assessment was also made of the degree of variability of complexity within a line item
depending upon variation in the types and sizes of transactions involved.
9Tax practitioners showed consistently high levels of consensus in the complexity ratings
they assigned, both within and between practitioner groups. Scale values showed high levels
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These measures of complexity based upon the expert judgments of tax professionals are being supplemented from two additional sources. First, detailed
coding instruments structured around the six complexity dimensions were developed to record on a tax return line item basis the relevant code and regulatory provisions, administrative rulings and tax form instructional material.
Content was then coded (bath in quantitative and qualitative terms) as to the
volume, nature and sources of difficulty or confusion and to the frequency and
extent of change in tax provisions over time. IO These have been used to help
validate the practitioner complexity scales, as weil as to develop a!ternative
code-based indicators. Second, taxpayers are being surveyed to coilect their
judgments on complexity. From this we will be able to determine how these
may agree or differ from those of tax professionals. This taxpayer survey is
currently ongoing so that results are not yet available from this source.

The role of legal complexity: emerging principles
Until recently, research has not focused upon the implications of lega! complexity for taxpayer compliance. Out of the Tax Center's research, and that
of others, a general theory of the role of leg al complexity in shaping taxpayer
compliance is only now emerging. Five general propositions are centra! to this
theoretica! model. We will examine each of these five propositions in turn in
the following sections.
Proposition 1: Legal complexity is a causal factor of first rank with a major
influence upon taxpayer compliance .
The proposition that legal complexity is a major determinant of tax compliance was tested using the complexity measures we developed and IRS official
estimates from its most recent Taxpayer Compliance Measurement Program
survey. Two separate indicators for 50 common line items were used: the
percent of returns incorrectly reporting a line item and the proportion of the
dollars incorrectly reported on each line item is shown. This information was
correlated with the overalliegal complexity of each line item. 11
The relationship between complexity and compliance is marked. The greater the complexity, the greater the relative incidence and size of reporting errors.
of internal consistency and reliability on all standard measures, including assessment using
test-retest methods (r=.95). The development and validation of the methodology used to
construct these complexity scores froin expert judgments is reported in Long and Swingen,
1987a, nnd Swingen, Long and Roberge, 1987.
lOFor example, in coding line items for their level of legal detail, information was recorded
on not only the number of words involved, but the number of rules and exceptions to
lules, the number of specialized terms which needed to be defined, whether definitions or
specialized ruies we re found in the same or different sections, and whether or not ruies and
exceptions applied to all, or just certain taxpayers and transactions.
11 A 100 point scale was used for legal complexity, where 1 indicates "extremely simple"
and 100 indicates "extremely complex."
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Legal complexity has a correlation of .61 with the relative incidence of reporting
errors and .70 with their relative size. Legal complexity by itself therefore
accounts for close to 40 percent of the variation in the incidence of reporting
errors, and almost 50 percent of the vanation in the relative size of errors.
It is not only the magnitude of the complexity-compliance linkage, but the
consistency of this relationship over a wide and diverse range of transactions
that is so striking. The line items covered many different sources of income
from personal, business and investment sources. These included: salaries and
wages, tips, interest, dividends, capital gains and losses, pensions and annuities, taxabie unemployment compensation, refund of state and local income
taxes, alimony received, gross receipts from a profession or unincorporated
business (sole proprietorship) and gross rents. Also covered were over thirty
different deduction and credit items, such as personal deductions for mortgage
interest, medical expenses, moving costs, employee business expenses, child
care and investment tax credits and business investment deductions for depreciation, travel and entertainment expenses and other operating expenses. In
addition, the data included five separate filing status classifications, as weIl as
a similar number of classes of personal and dependency exemptions (for the
taxpayer and spouse, any child living with the taxpayer, any child living away
from home, parents and other dependents).
Despite the high correlation, however, this need not automatically connote
causality. We turn next to an examination of the propositions on why the
linkage between leg al complexity and tax reporting errors occurs.
Proposition 2: Legal complexity reduces taxpayers 1 ability to comply by making
the task more difficult and expensive, while reducing taxpayers 1 willingness to
comply by reducing the moral force of the law.
Proposition 9: Legal complexity impacts compliance not only directlYI but by
mediating the role played hy other variahles. For example, complexity mediates
the impact of structural opportunity as weil as the role played by paid tax
preparers in the compliance process.
Together, these two propositions form the core of the theory to explain the
causa! linkages between leg al complexity and tax compliance. The first linkage hypothesized is between legal complexity and unintentional tax reporting
errors (see Figure 1). Here legal complexity reduces taxpayers' ability to COIDply by making the task more difficult and expensive (Slemrod and Sorum,
1984j Slemrod, 1985j Kinsey, 1984, 1986; Long and Swingen, 1985, 1986a,
1987a, 1987bj Jackson and Milliron, 1986j Long and Schwartz, 1987; Milliron,
1985aj Swingen and Long, 1988a, 1988b).
We have used two quite different data sets to test the relationship hypothesized in Proposition 2. The first is from IMF reports of the approximately 7
million typically inadvertent errors detected annually by IRS at the time the
tax return is initially processed at IRS Service Centers (Swingen and Long,
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1988a, 1988b). The second data set is reporting errors detected during a
TCMP audit which result in over-statements of taxpayer's liabilities. Since
these errors are not in the taxpayer's favour, it seems reasonable to assume
that they are largely unintentional. These are not uncommon. On a typical
line item on a return, IRS finds that one out of ten make a error which results
in an over-statement of tax liability (Long and Swingen, 1988b).
Analyses carried out on each of these two data sources on inadvertent
reporting errors find astrong 'causal connection between leg al complexity and
the relative incidence and size of reporting errors. For example, the incidence
of math and clerical errors is directly related to the complexity of the tax form
usedj the simpier Form 1040EZ has an error rate half the overall rate (3.2
vs. 6.4 errors per 100· returns during the 1987 filing season). Specific leg al
provisions which result in particularly high rates of mathematical and clerical
errors, such as the earned income credit, also are rated as relatively complex
by tax professionals (See Swingen and Long, 1988a, 1988b). Finally, legal
complexity is the dominant determinant of those reporting errors which result
in an overstatement of tax liability which turn up in TeMP audits. Alone it
explains 40 percent of the variation in the incidence of these line item errors
(r=.63) and 43 percent of their relative size (r=.66) (See Long and Swingen,
1988b).
Simplification of tax rul es , or improved instructional material often result in striking reductions in inadvertent errors. For example, after the 1977
Tax Reduction and Simplification Act, IRS noted a fifty-eight percent drop
in mathematical errors made on the Form 1040A and a twenty-nine percent
decline in mathematical errors on 1040 forms (IRS, 1978). During the 1983
filing season, over one half million taxpayers calculated their amount of federal income tax due based upon the social security, rather than federal income
taxes withheld. After a minor modification of the instructions the frequency of
this error dropped to one tenth its former total and now runs a mere 5 percent
of its former level on these returns (Swingen and Long, 1988b).
The other linkage hypothesized in these proposi tions is that bet ween legal
complexity and willful tax cheating (Long and Swingen, 1985, 1987a; Smith
and Kinsey, 1987; Kinsey and Smith, 1987; Milliron, 1985b; see also, Scholz,
1985). The second proposition states that complexity reduces taxpayer's willingness to comply by reducing the moral force of the law. Because complexity
acts to re move the restraÏnts individuals feel about obeying the law simply
because it is the law, willful tax cheating can be expected to increase where
the opportunities to escape detection are the greatest. This is one example
of how, in accordance with proposition three, complexity can be expected to
mediate the impact on noncompliance of other variables.
Tests of structural equation models incorporating additive and interactive
effects of legal complexity provide strong support for both mechanisms of influence (see Long and Swingen, 1988b). Using TCMP data on the relative

136

The role of legal complexity in shaping taxpayer compliance

incidence and si ze of errors which result in an under-statement of tax liability
and even after controlling for other causal factors, likelihood ratio tests were
uniformly the most highly statistically significant for the direct effect of legal
complexity upon such reporting errors. 12 In addition to statistical significance
and the adequacy of model fit, the impact of legal complexity was large in
magnitude. A reduction in legal complexity of 10 points on a 100 point scale,
is estimated at the mean to directly reduce the incidence of such reporting
errors by 8.2 percentage points, and the relative size of such errors by 4.5 percentage points. Thus, for every 100 billion dollars of taxes that should be paid,
a 4.5 percentage drop would translate into 4.5 billion dollars. l3
Our analyses also support an additional role for complexity in media.ting the
efFects of other causal factors. Models for both inadvertent misreporting and
willful tax evasion which illustrate this mediation role for two such variables
- structural opportunity and outside paid tax preparation assistance - are
diagrammed in Figure 1. An arrow emanating from complexity, whose point
is directed not at a variabie but at a path connecting two variables, indicates
that legal complexity mediates the effe cts of this la.tter relationship.
For example, structural opportunity (those aspects of legal structure which
help determine the detectability of reporting errors by the IRS) has a direct
effect up on the incidence and si ze of willful tax evasion. The strength of this
effect, however, is mediated by the level of complexity. As an illustration,
the introduction of third party information reporting to the IRS helps to deter
taxpayers from failing to report items subject to such information reporting on
their return. However, the simpier the tax requirements, the stronger the deterrence effect. The more complicated the requirements, the more attenuated
this effect. This proposition is born out in empirical tests. Where complexity levels were low to begin with, the introduction of third party reporting
deters most who previously cheated. As complexity levels rise, the prop ortion of the 'cheater' population who are deterred falls (see Long and Swingen,
1987b, 1988b). Further, complexity may facilitate tax cheating because of the
greater difficulty iRS has of establishing willfulness where taxpayer ignorance
1 2 Some

of these errors are unintentional, while others are known by the taxpayer to be
illegal at the time they are made. Information that would allow us to segregate willful tax
cheating from unintentional errors are not collected (see Long and Swingen, 1988b; Long,
1980). While it seems reasonable to assume that a higher proportion of under-reporting
tax errors arise from willful tax cheating than is the case for errors which overstate tax
liability, we are in fact using data more appropriate for testing a 'mixed-model' combining
unintentional with intentional tax misreporting errors.
13These estimates, as weIl as others on the impact of legal complexity throughout this
chapter, are subject not just to sampling and ot her measurement errors, but are dependent
upon the adequacy of the underlying causal models on which these estimates are based.
Their importance is not in the exactitude of the particular numbers, but in the relative size
order of their effects. Precise answers to just how much impact legal complexity has, and
under what conditions, must await results from further testing of more complete models of
the compliance process.
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Model A: Inadvertent Tax Noncompllance

Model B: Willful Tax Cheatlng

Figure 1: lVlodels of inadvertent tax noncompliance and of willful tax cheating.
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of complicated rules can be claimed (Long, 1981; Klepper and Nagin, 1987a).14
Complexity can also be seen to mediate the eft'ect of paid tax assistance
upon complianee. Where rules are fairly clear-cut, returns prepared by paid
tax preparers have much lower error rates. A good example of this is with our
IMF data on mathematica! and clerica! errors. In recent years, the proportion
of returns with such errors is 60 percent lower when the return is made out by
a paid preparer than when it is made out by the taxpayer. On the simplest tax
forms, the 1040EZ, the improvement is sharpest (from 2.9 percent on taxpayer
prepared returns to 0.8 percent on paid preparer returns). On the more complicated 1040 and 1040A returns, math and clerical errors rat es continue to be
lower for returns made out by paid preparers than by the taxpayer, but are
higher than the rate of errors taxpayers made on their 1040EZs (see Swingen
and Long, 1988a, 1988b ).1&
TeMP data generally shows the opposite direction of relationship. Returns made out by paid preparers often have higher error rates than returns
prepared by taxpayersj and the more 'expert' the preparer, the higher is the
error rate (IRS, 1968; Long and Swingen, 1985). While it is true that the
more complex the return, the greater the likelihood that taxpayers will seek
outside assistance, tax professionals may be more aggressive than taxpayers in
construing complex or ambiguous provisions in the light most favorable to the
taxpayer (Ayers, Jackson and Hite, 1987; Jackson and Milliron, 1987; Klepper
and Nagin, 1987a, 1987b; Mazur and Nagin, 1987j see also, Coyne and Smith,
1987j Hite, 1987; Long and CaudilI, 1987; Long and Swingen, 1985).
Structural opportunity and professional tax assistance are just two of a
number of variables whose eft'ects may be mediated by the level of legal complexity. On the psychological side, for example, complexity may also mediate
the effects of taxpayer attitudes and values upon an individual's compliance
behaviours. But as yet, to our knowiedge, no one has systematically tested for
such eft'ects.
Proposition 4: Complezity is multidimensional, rather than unidimensionalj
thus its specific eJJects vary depending upon which of its components dominate.
As discussed earlier, legal requirements are said to be complex for two somewhat different reasons. A provision may be complex because considerable time
or eft'ort must be spent to determine the correct luie to apply in a given situation. However, a provision is also considered complex if, regardless of the
amount of time or eft'ort spent, there are ambiguities in the law which leave
14See a1so its role in the assertion of penalties against tax preparers US General Accounting
Office, 1983).
.
15During the 1986 filing season, for example, the error rates on returns prepared by taxpayers was 8.5 percent for 1040. and 10.8 percent for 1040As. For paid preparers, the error
rates were 3.5 percent (1040s) and 4.8 percent (1040As). Tu returns made out by IRS for
the taxpayer had error rates intermediate bet ween those ûom paid preparer versus taxpayer
prepared returns (Swingen and Long, 1988b).
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Figure 2: Ca.usal factors model.
tax requirements uncertain. In addition, in the former case, there may be
different aspects of the law which may require expenditure of time or effort to
determine what is required. Thus, it is possible to conceptualize complexity
not as a unidimensional, but as a multidimensional, variabie.
As discussed earlier, we have employed measures of six separate dimensions
of complexity: ambiguity, computational difficulty, change (frequent or recent
changes in legal requirements), detail (numerous rules and exceptions to rules),
confusing forms or instructions and record-keeping burden. A structural equation model (see Figure 2 for the relevant portion) was tested to determine
whether overall complexity or these separate dimensions were more consistent
with the structure of data observed (see Long and Swingen, 1986a, 1988a).
These analyses have been supplemented with analyses of changing patterns
of noncompliance on a line item basis over time (Long and Swingen, 1986b;
Long and Schwartz, 1987), as weIl as IMF reports (Swingen and Long, 1988a,
1988b ).
The general pattern which emerges is that each factor is related to both
the relative incidence and size of reporting errors. However, computational
difficulty and confusing forms or instructions have an apparent stronger impact upon the incidence of errors, while ambiguity has a stronger relationship
with the relative size. This suggests that computational difficulty and form
complexity may contribute to raising the frequency of reporting errors, many
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of which are relatively small in dollar size. Ambiguity, on the other hand, often
contributes to errors with larger dollar magnitudes.
The level of detail has astrong and statistically significant impact up on
both incidence and relative error size. In some, but not all analyses, change in
the law has widespread complianee effects. 16 In all our tax practitioner surveys,
change in the law was consistently rated as the most important cause of legal
complexity. Requirements that specialized records must be kept did show high
levels of importanee, particularly for the incidence of reporting errors, but its
effects may be confounded with the detectability of reporting errors, and hen ce
reflect the particular measures of compliance based upon IRS official statistics
which were used. As we will see in the next section, the pattern of relationships
for other dimensions may also be a function, in part, of the type of compliance
measure used.
Proposition 5: Legal complexity complicates the measurement of noncompliance, helping to determine what is defined as Inoncompliance 1 and by whom.
Because tax noncompliance is hidden behaviour, it is not easily observable.
As aresuIt, determining what tax offenses have occurred is difficult. But legal
complexity further complicates this already complicated measurement task.
This is true for two reasons. First, because of ambiguities in the law, the
'correct' tax treatment of many transactions is uncertain. Consensus is simply
lacking over the standards against which some tax complianee behaviours can
be judged. Without absolute standards, 'complianee' becomes a term which
can only be defined relative to the perspective of the observer.
This perspective varies not simply between the tax collector and the taxpayer, but often within these groupings. lndeed, within IRS, a classic tension
exists between auditors and the officers who handle administrative appeals.
Auditors express the opinion that appeals officers are allowing taxpayers to
get away without paying what is rightfully due, while appeals offkers reprove
auditors for proposing tax adjustments without an adequate basis in law. A5 a
resuIt, there is a substantial difference between noncompliance measures based
upon initial auditor findings (as with TeMP) and those based upon final assessments after any taxpayer appeals (Long, 1980aj US General Accounting
Office, 1982). In an examination of the difference between TeMP data on tax
underreporting and the actual tax assessments after taxpayer appeals, TeMP
data overstated tax noncompliance by 40 percent (Long, 1987).
Because of this lack of any dear consensus in many situations, measures
of noncompliance may differ even at any one point in time depending upon
whose perspective is used. In addition, over time, even without any change in
the law, perspectives can change as to what a provision of the law connotes.
Further, there may be differences of opinion over whether ambiguity exists.

------------

16The effects of any particular change appear to fall off fairly sharply with time. The
recency of change is thus particularly important when assessing its impact.
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That is, consensus may even be lacking as to when a situation is in a gray
(ambiguous) area of the law, or when the rules are relatively black and white
(see, for example, Kinsey, 1987).
There is a second reason why complexity complicates the measurement of
compliance even where no ambiguity in the law exists. This arises because,
with the lengthy, intricate and changing nature of the tax code, actors whether
thcy be taxpayers , tax practitioners, or IRS employees, may be poorly informed
about some aspects of the law. Since measures of compliance are based upon
the perceptions of individuals, the validity of these measures is intimately
tied to how weIl these individuals are informed. Compliance data, whether
based upon government audits or taxpayer self-reports, share this problem
to a greater or lesser extent. Even the direction of the measurement bias
imparted to these data may be somewhat unpredictable. While taxpayers
may be unaware of times when they inadvertently violate the law, they may
also falsely perceive that they have chiseled on their taxes despite the fact that
there were legitimate but undeclared deductions.

Conclusion
Complexity in the law has become a significant problem, not only for those
who must abide by the law, but also for those who must administer, interpret
and enforce the law. In the United States, the complexity problem has become
particularly acute with our federal income tax statutes. Half of the individuals
in the US now use professional assistance to prepare their returns. Even a former head of the agency, Mortimer Caplin admits: "[W]hen I was commissioner,
I used to make speeches about how simple it is to do your own return," but
now I have to rely on a CPA firm to assist me (Wall Street Joumal, January
30, 1985).
When even the professionals have trouble coping with legal complexity, it is
understandable that the average citizen may at times be overwhelmed by the
task. Results of our studies suggest that legal complexity is a significant cause
of taxpayer noncompliance. It reduces taxpayers ' ability to comply by making
the task more difficult and expensive, while reducing taxpayers' willingness to
comply by diminishing their understanding and ultimately their respect for
legal requirements.
This body of research also has other implications for the work of researchers
in tax compliance. The importance of legal complexity in shaping taxpayer
noncompliance is but an illustration of a broader principle: that the structure
of the law shapes both what behaviours occur and how those behaviours are
defined. In trying to account for illegal behaviours, researchers wiIl beneflt
from having a firm understanding of the laws whose impact they are assessing.
Where such laws are highly complex, this knowledge assumes some specialist 's
understanding of particular legal and administrative provisions.
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Second, researchers need to be more sensitive to the biases and limitations
of the measurement processes which generate their data and the likely impact
of these problems upon the nature of their results. Studies of areas such as
tax, where illegal behaviours are not only hidden but subject to varying interpretations, require researchers to be particularly sensitive to measurement
problems. Assessing the biases that particular measurement methods introduce, is an especially critical field for future research.
Finally, the importance of legal complexity in shaping tax compliance is
apparent, hut future researchers need to recognize difFering types of noncompliance. Inadvertent errors should not be confused with deliberate cheating.
AIso, the casual factors for errors within each of these two general categories
may not he the same. The motivation of taxpayers who use professional assistance to exploit amhiguities in the law difFer from those who prepare their
own returns and are unaware of or misinterpret legal provisions. Likewise,
small amounts of noncompliance, such as padding of personal deductions or
omissions of income received in cash are not necessarily caused by the same
factors which motivate systematic tax fraud.
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Chapter 12

Instructional sets in trials of rape
by A.P. Sealy
In England and Wales in 1985 there we~e 1,842 notifications to the
police of alleged rapes. Of these, 1,174 were ccleared up' that is, 64 percent
of these cases resulted in a court action by the police. Finally, 450 people
were found guilty of the charge. That is, 22 percent of notifications resulted
in a finding of guiltYi 62 percent of charges before the court resulted in an
acquittal. These figures are paralleled in the USA (Kittrie, 1982) where 12
percent of arrests for rape result in a guilty verdict. In the USA the statistica
are more dramatic since Kittrie was able to relate officialstatistics to estimated
victimizations, based on population surveys of victimization. Here 49 percent
of victimizations result in notification to the police, 17 percent in arrests, 13
percent in charges before a court and, finally, 2 percent in a finding of guilt.
Whichever way one looks at the statistics, it seems that in the AngloAmerican system it is extremely difficult to obtain a conviction for the crime
of rape. Part of the reason for this resides in the nature of the circumstances
surrounding the crime of rape: there are unlikely to be witnesses, corroborative
evidence often lacking, and, above all, the critical judgement regarding the
dennition of rape as a crime lack of consent by the victim is difficult, if not
impossible to describe in objective terms. There is, however, another c,rucial
characteristic to the legal processing of the crime of rape, and that is fear of
malicious accusation. Whilst in ot her crimes there may be a fear of mistaken
accusation police incompetence or their excess of zeal rape alone is a crime
in which malicious accusation is seen as a real possibility to be considered
seriously in court. Thus, the warnings and instructions accompanying the
evidence as presented in court often have this idea as their basis.
In móst criminal trials two major instructional sets form the basis for the
trial the presumption of innocence and the burden of proof. The former states
that unIess the evidence against the accused is convincing he is entitled to
be acquitted. Note that the court never finds someone innocent, merely permits them to be acquitted. The second rule states that the prosecution has
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to produce proof) beyond reasonable doubt) that the accused is guilty. The
defendant does not have to prove his innocence. Indeed, he can and sometimes
does maintain silence throughout a trial. The question before us here, then, is
whether the rules of evidence that pertain specifically to trials of rape weight
the scales of justice unduly in the favour of the accused and unfairly against
the legitimate expectations of the victim. As Tempkin (1987) has pointed out,
the procedures for trying cases of rape in court are often based on dubious 88sumptions about the nature of sexual behaviour and sexual motivations, with
biased views of what constitutes 'consent'. Furthermore, at the heart of the
procedure lies the undemonstrated assumption that malicious accusation is
possible or even quite likely (see Tempkin, 1987: 13)
One final introductory point has to be made and that concerns the role of
the jury. The basic principle of the adversary process in court is that the crucial
decision on guilt versus innocence should be taken by a jury of twelve people,
meeting anonymously and secretly, using their ordinary layman 's idea of justice
and proof in the light of the arguments put to them. In practice the average
citizen seldom has more than one experience of being a juror in his or her life,
receives no particular instructions about the role, but is solemnly entrusted to
try the case to the best of his or her ability. There are a number of things
about the case which thejury is not entitled to know (for instance, whether the
accused has a criminal record). There are, as we shall see, constraints on how
certain types of evidence may be interpreted. This, then, is the objective of the
present research: do vanations in the rules of instruction in trials of rape alter
the proportion of verdicts of a given type. There are, of course, many other
problems of a leg al and psychological nature surrounding the phenomenon
of rape the consequences of victimization, the assumptions of social control
agents, the prejudices of ordinary people. Important as these problems are,
they are set aside for present purposes.

Methods
The methods employed in approaching this issue are those of the experiment
with simulated trials. Cases are reproduced and repeated a number of times
before a number of juries in identical form, apart from the critical experiment al
variations.
The gains and losses of the experimental methods are worth a brief comment. In their favour, is the replication of the experience a number of times, as
opposed to dependence on a single case or example. The problems that arise
concern the selection of the case, the mode of its presentation and the choice
of jurors.
The first case we chose had three key characteristics. First, it was sufticiently doubtful for the defelldant found guilty to consider it worth appealing
against conviction. Secondly, it hinged in one aspect of the case, on the as-

A.P. Sealy

149

sessment of consent and, thirdly, in another aspect, on the importance of
corroboration. The second case was chosen because it hinged on the relevance
of certain persond features of the victim's life to the judgement of consent in
a case that conforms to circumstances in fact most commonly found in complaints of rape. The mode of presentation of the first case was a complete
audio-taped reconstruction of the full transcripts of the case, verbatim, as it
had occurred in court. The second case was a partial and edi ted reconstruction
of the case presented in written form. Jurors in the fint case were recruited
from the genera! population of Greater London to be representative of that
population in terms of age, gender and social class, omitting only those who
would not normally be eligible for jury service. In the second case, jurors were
recruited from adult educational and recreational sources with an attempt at
maximum possible diversity.l University, and other fuIl-time students were
not used. The experiments using the first case were methodologically superior
to those using the second case, unfortunate intrusion of the practical into the
ideal.

The cases
The fust case concerns two young men named here Harrison and Bryce accused
of raping a girl called Mary on the occasion of 'bonfue night'. Annually, in
England there is a celebration of the so-called Guy Fawkes night recalling the
failure of a group of dissidents in 1682 to blow up the Houses of Parliament
during its opening session when the Monarch addresses the new Parliament.
His failure is annually celebrated by street parties, bonfires and fuework displays. It is a hugely popular annual event. In these circumstances the boys
mentioned chased two girls around the fires. The girls escape. Later, one of the
girls, Mary, is chased by the same two boys Harrison and Bryce trapped and
led to some waste ground where the alleged rape occurs. The girl claims she
did not consent, that she was assaulted and frightened. She is later discovered
bruised, crying and bleeding from the nose. The fitst defendant, Harrison,
admits having or attempting to have sexual intercourse, and is led through
{airly rigorous cross-examination, to stating that the victim did not consent,
culminating the exchange as follows:
Prosecution: Then it was not with her consent was it?
Harrison: No sir.

Thus, in a word, Harrison repudiates the de{ence that the girl consented,
or at least did not deny consent. The second de{endant denies everything.
Prosecution: And then you took over from Harrison.
Bryce: No, sir.
lThe tota! N for the whole experiment was 257 of which only 48 were relevant to this
part of the study.
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P:
B:
P:
B:

And you forced her to have sexual inter course with you.
No.
You threatened her and had your way with her.
No. I had nothing to do with her in that re8pect.

So, Bryce is a defendant who denies everything and against whom only the
victim's account can be produced as evidence.
In the second case, the defendant Green was alleged to have forced open the
door of X's room and to have had sexual intercourse with her after threatening
her with a knife and slightly wounding her. Consent, again, is critical together
with the imputation that they were acquainted and this was not the mst
intimacy between them.
The circumstances of the case were as follows: Ms X lives alone in a bedsitter (a single-room apartment). She had met the defendant Green at a party,
she claims a brief acquaintance, he claims he "knew her quite well". On the
occasion of the alleged rape Green knocks on the victims's door and calls out
to her:
Green: "It's me, Charles."

Bis account is that she then says "Come in, come in." He finds the door
is stuck and on her advice kicks it open. Her account is that she says "go
away, go away" but he kicks the door open. The evidence is c1ear that the
door was forced. His account continues as follows: she invites him to have a
cup of tea and make some toast, he starts to cut the bread but is interrupted
by amorous play that leads them to having sexual intercourse on the bed.
He is still clutching the bread knife and accidentally "scratches" her with it.
Afterwards she starts to cry and he is upset and runs oft', throwing the knife
into some bushes by the front door of the house.
Her version of events is that she was frightened, tried to put him oft' by
making tea but was threatened and forced to have sexual intercoUfse. She
was very upset and a friend who discovered her a little while after the event
insisted on calling the poli ce. Sexual intercourse clearly took place, the victim
was clearly distressed and had suft'ered a minor injury. During cross-examination - and this is the crucial feature of the case in this experimental setting
- the accused not only claims to be acquainted with the victim but also hints
that intimacy might have occurred before and that he was not unwelcome.
Defence: When you knocked on her dOOf, what happened?
Green: She said "come in, come".
Defence: You are sure she said that?
Green: Oh yes she always says that. Whenever I come up she says that.

It is this reply with its hints ab out the girl's usually welcoming attitude
and by inference her habitual sexual behaviour that provokes the intervention
that is the basis of this experiment.
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The experimental variations
Cases that come to fuIl trial in court are usually rich in detail and of diverse
character. Each case is by definition unique and, though some features recur in
trial after trial, only the instructional framework of the trial is constant. Three
instructions are - have to be - presented in the same, or essentially similar ,
form in every trial, regardless of any unique features a case might have. These
instructions have been varied in ·these cases, instructions on corroboration, on
recent complaint and about emphasis in cross-examination. The purpose of
the first two instructions in jurisprudence is to reduce the possibility of false
of malicious accusation. This fear is commonly noted in accounts of the law
of evidence accusation and indeed Glanville Williams (1963) goes so far as to
8ay:
"The law of evidence should be amended so as to allow the court to
consider the character and conduct of the female complainant [... l
and a requirement that a prosecutrix should take a lie-detector test
that would not be open to the objections raised against a similar
proposal for defendants" (Glanville Williams, 1963: 161-162).
Thus within the last quarter of a century, eminent lawyers are still acutely
concerned with the poten ti al for {alse accusation in cases of rape and the need
80 to control the case in court as to minimize this possibility. The instructions
emerge in the following manner: the corroboration instruction is mentioned
first and uniquely in the judge's final summary of the case, after prosecution
and defence have both presented their cases and conducted their cross-examinations. In terms of the experimental trial of Harrison and Bryce it represents
two or three sentences in an audio-tape of a trial that laats over two hours
- a small variation in a maas of material to be evaluated by the jury. In his
summary the judge makes the following comment:
"Members of the jury, I have to warn you that in a case such as this
it is unsafe to convict the defendants solely on the uncorroborated
evidence of the plaintifF. 1 shall show you what evidence might be
construed as corroborating her story. It is for you to decide whether
in fact it does so. However, you may, if you so wish, accept her
account without corroboration."
The judge then goes through the evidence, remarking after each feature of
the case: "You may, or may not, think this corroborates her account."
Aside from the obviously two-edged nature of this instruction, two things
are important about it: first, it occurs only in the judge's summary of the case.
Secondly, it is an instruction that comes from the judge, that is, it is impartial
in its source and, hence, should be viewed as being concerned with ensuring
'justice'.
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The second instruction to be considered in these experiments concerns 80called 'recent complaint'. The circumstances of this instruction are as follows:
the girl runs away from the scene of alleged crime and encounters a friend.
The dialogue in court is as follows:
Prosecution: When you ran away from the boys, what happened?
Mary: I met my friend.
P: Did she say anything to you?
Mary: She said, What's the matter? What's up?
In the control version, May replies to the prosecution's further question:
Mary: I was with some boys and they stripped me and raped me.
In the experimental version the following interchange occurs:
Judge: You must not teIl the court what you said in reply.
Prosecution: Surely, M'Lord, this is admissiblè under recent complaint.
Judge: Members of the jury, when a person complains to another person
that an assault has taken place and they were the victim of that
assault this cannot be used as evidence that the assault actuaIly
took place. However, the complaint can be used to show that the
plaintiff's account of the assault is consistent.
P: What did you say to your friend?
Mary: That I was with some boys and they stripped me and raped me.
This intervention by the judge occurs during the cross-examination and is
repeated in his summing up. The gist of this instruction is that when a person
complains to someone that he or she has been assaulted, the complaint cannot
be allowed as evidence, but can, under the recent complaint rubric be allowed
to show that the complainant's story was consistent. That the victim was
dishevelled, distressed and bleeding is evidencej that she claimed to have been
raped is not. The natural flow of the narrative is interrupted to prevent the
complaint being presented untrammelled by warnings from the judge. Again,
the purpose behind this interruption is to reduce the likelihood of the success
of a false accusation.
In the second case a different approach was made to the deploying of instructions: the cross-examination of the defendant by his counsel is interrupted
first by the counsel for the prosecution and then the judge, as follows (continuing the excerpt previously presented above).
Green: She said "come in, come."
Defence: You are sure she said that.
Green: Oh yes she always says that. Whenever I come up she says that.
P: M'Lord, I must protest. My learned friend has lead the accused into
producing irrelevant material relating to my witness's character.
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Judge: Members of the jury. I must give a solemn warning at this
point. It seems that some aspersions are being cast on the character
and behaviour of Ms X. Such aspersions are irrelevant - totally
irrelevant - to the case under consideration. Remember, that it
is the accused who is on trial, not the prosecutrix.
In the control condition the judge merely says: "Carry on with your examination, Mr Downs."
This is a hypothetical situation; no such instruction is practiced in reality,
although it is easy to realize why such an intervention might be used to combat
any attempt to use the victim's previous conduct and sexual behaviours as
relevant to the case.

Results
The results of each intervention will be described separately together with the
experiment al hypotheses associated with that aspect of the study.

Corroboration Instruction
In the control group in this experiment the corroboration instruction is presented as described earlier and as is norm al in such cases, where it has occurred
for a conviction to be quashed on appeal if the actual word 'corroboration' is
not applied. In the experiment al group no mention is made of this matter. The
hypothesis is that the experiment al group win yield more guilty verdicts than
the control group and that this effect will be greater for the defendant who
denies everything (Bryce) than for the one (Harrison) who goes a considerable
way in incriminating himself. Table 1 shows the results in terms of individual
verdicts for the defendant Harrîson. Thus, where the instruction, which is
designed to protect the defendant, is omitted there is a substantial tendency
towards acquittal (not guilty). Including the instruction increases the chances
of the defendant being convicted, this effect being more marked after de1iberation. These results are clearly counter to the objective of the instruction in
law. They applied to the defendant who goes some way towards incriminating
himself and who actually provides some corroboration of the victim's account.
For the second defendant Bryce the case essentially devolves into a situation
of 'his word against hers', with Httle or no potentially corroborative evidence.
The results were as in Table 2. Thus omitting the corroboration instruction
in the case of the defendant Bryce again increased the likelihood of acquittal
although not at a statistically significant level. This is for the defendant for
whom the corroboration warning might have been particularly relevant.
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Tablé 1: The effects of omitting the instruction on corroboration for the defendant Harrison.
A. Be/ore Deliberation
Not
Guilty
Guilty
Guilty of Attempt of Rape

Corroboration Instruction:
Included
4
7
13
Omitted
8
5
11
x2 = 9.78,p < .01
B. After Deliberation
Not
Guilty
Guilty
Guilty of Attempt of Rape
Corroboration Instruction:
5
16
Included
3
Omitted
11
13
o

x2 = 22.48,p < .001 (not strictly valid)

Table 2: The effects of omitting the corroborative instruction for defendant
Bryce.
A. Be/ore Deliberation
Not
Guilty
Guilty
Guilty of Attempt of Rape

Corroboration Instruction:
Included
Omitted

7
12
5.
9
14
1
x2 = 1.07, n.s.
B. After Deliberation
Not
Guilty
Guilty
Guilty of Attempt of Rape
Corroboration Instruction:
7
Included
13
4
17
4
Omitted
3

x2 =1.37, n.s.
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Table 3: Effects of introducing the instructions on recent complaint for defen·
dant Harrison.
A. Before Deliberation
Not
Guilty
Guilty
Guilty of Attempt of Rape

Instructions:
Included
Omitted

7
4
1.21, n.s.

7
7

10
13

x2 =

B. After Deliberation
Not
Guilty
Guilty
Guilty of Attempt of Rape

Instructions:
Included
Omitted

8
5

11
3

5

16

x2 = 1l.03,p < .01
The recent complaint instruction
The recent complaint instruction involves an intervention in the victim's ac·
count, under cross·examination, of the events surrounding the alleged rape.
She is not permitted, without qualification, to report what she said to the first
people she encountered after the assault. The words she used "(They) stripped
me and raped me" are not permitted as evidence, but only, after a warning
!rom the judge as indicative o{ the gener al consistency of the victim's account.
The idea in law behind this intervention is that is unfair on the defendant
to have these words presented in evidence without qualification. Again it is
an instruction designed to proteet the defendant agaÏnst a false or unreliable
accusation. The hypothesis is that including the instruction would reduce the
likelihood of the defendant 's being convicted.
The results for the defendant Harrison are presented in Table 3. The effect
of introducing the recent complaint instruction is significantly to increase the
defendant's chances of being acquitted or only being convicted on the lesser
charge. In other words, the instruetion has the hypothesized effect but only
after deliberation. Corresponding results {or the second defendant are set out
in Table 4. The results for the second defendant are not significant but the
trend is towards the hypothesis, that is, that including the instructions increase
the chances of acquittal.
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Table 4: The effect of omitting the instruction on recent complaint for defendant Bryce.
A. Be/ore Deliberation
Not
Guilty
Guilty
Guilty of Attempt of Rape
Instructions:
Included
Omitted

12
9

5
6

7
9

x2 = .77,n.8.

--------- - - ---· --B~ A·~ft~e-r--:D=-e-:,-:-::ib-era-tl':"""·o-n---

. Instruction~:
Included
Omitted

Not
Guilty

Guilty
of Attempt

Guilty
of Rape

13
10

4
4

10

7

x2 = .92, n.s.
Intervening in the cross-examination
It has been argued that cross-examination of the victim in court is both harsh
and unjust, granted that she has no lawyer representing her interests she is
merely a witness for the prosecution (see Tempkin, 1987). In view of these
arguments and in view of previous findings that the impression formed of
the character of the victim is astrong predictor of verdict stronger than the
impressions of the character of the accused (Sealy and Wain, 1980), then it
was feIt worthwhile to investigate the effect of intervening on her behalf with
the critical advice from the judge that: eelt is the defendant who is on trial,
not the prosecutrix". The results are set out in Table 5. The major effect
here is that after deliberation the case in which judge intervenes results in
a movement towards conviction, whereas without this intervention there is a
movement towards acquittal as a resuIt of discussion.

Discussion
The objectives of these experiments described here were strictly limited to
problems related to contested trials of rape and to instructional sets that apply uniquely to such cases. This paper is not concerned with more general
instructions such as those on burden of proof or exclusion of criminal records,
which apply to all crimina} trials since these have been commented on elsewhere (Sealy and Cornish, 1973). The starting point of these inquiries is the
question of whether the conviction rate for contested cases of rape is appropri-
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Table 5: The effects of Judge's intervention cross-examination on the victim'a
behalf.
A. Before Deliberation

Not
Guilty

Intervention
No intervention

x2 =

Guilty

7
21
10
24
.22, n.B.
B. After Deliberation

Not
Intervention
No intervention

Guilty
5
14

Guilty
23
20

x2 = 3.96,p < .05

~--------------

ate. It has been suggested that the instructions on corroboration and recent
complaint have their origin in fears of false or malicious accuaationa. Do the
instructions have such an effect on the jury as to provide protection for the
defendant against such a possibility? It is dear that, if anything the corroboration instruction operates against this intention - its inclusion producing
higher levels of conviction. The recent complaint instruction tending to operate in the intended direction reducing conviction rates when included. These
effects, of course, require replication, but assuming these findings have some
substance, they are even more surprising when it is considered that the corroboration instructions are reasonably weIl understood (56 percent of jurors
could make areasonabie attempt at defining them in post deliberation enquiry)
whereas no jurors at all understood the recent complaint instruction, the majority reporting that they did not recall that feature of the cross-examÏnation
(some 64 percent reply "cannot recall" to questions about this instruction).
Thus a remembered and reasonably weIl understood instruction works counter
to its intention, an apparently unintelligibie and unnoticed instruction tends
to effect verdicts in the manner anticipated in its legal justification.
One possible explanation for this confusion lies in the way in which the corroboration instruction is propounded: not only is a general instruction given,
but subsequent bits of evidence in the judge's summary of the case are followed
by the invitation from the judge to consider the evidence from the point of view
of corroborating the victim's account (Judge: "You mayor may not think this
corroborates her account", etc). This may have an attention-drawing effect,
rather as if one were reading a script with certain passages previously underlined. The implication of this should be that under the corroboration rules
jllrors should be able to gi ve a more coherent account of the case. So far, we
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have been unable to adduce any evidence to support this.
The second experiment attempted to see the effect, if any, of attenuating in
some way the eft'ects of severe cross-examination of the victim and in particular,
the eft"ects of cross-examination that hints ab out the victim's character or
habits. Here our findings were again tentative, suggesting that leaving !ree
rein to the defence counsel to make implications about the victim's character
does indeed favour the defendant, albeit slightly. The next stage here will be
to pursue the eft'ects of these instructions not only in terms of verdiets but also
in terms of impressions, as a continuation of previous work in this area (Sealy
and Wain, 1980).
Many people currently feel that neither formal not natural justice are met
by the current mode of trying cases of rape before a jury (cf. Tempkin, 1987)
but much more research with simulated trials win be needed to provide better
instructional arrangements.
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Chapter 13

Jury decisions and retention of
inforrnation by D.A. Bekerian
and J.L. Dennett
The verdict evenhtally reached by a jury can be seen simplistically as a
function of two, rather different decision-making conditions: one where the individual comes to a decision based on the jury's understanding and assessment
of evidencej the ot her where individu als must establish a consensual decision
relying on group dynamics to achieve this goal. This study attempts to isolate
some of the factors contributing to the individual's decision-making process,
with the hope that through an isolated examination, some complete explanation of jury decisions might be synthesized. The particular facet of individual
decision-making we will discuss focuses on the person's comprehension and
memory of evidence. Specifically, we wanted to see whether an individual's
verdict could be predicted on the basis of what the juror understood and remembered of different evidence. There are two potential applications of this
research question.
One application is in the area of testing predictions derived from cognitive
models of juror decision-making. The particular model under discussion here
is one advanced by Pennington and her associates (e.g., Pennington, 1981,
Hastie, Penrod and Pennington, 1983). The 'story' model suggests that a
person's memory wiU reflect biases according to the verdict that he reaches.
The gener al suggestion is that what people remember ab out trial evidence is
strongly related (perhaps causally) to the verdict they have reached. Extending
this suggestion to the particulars of this study, we might predict that peopie
who return verdicts of 'guilty' win show bet ter comprehension and retention
of prosecution evidence, whilst people returning 'not guilty' verdicts would
show the converse, namely superior memory for and comprehension of defense
evidence.
The second application corresponds to problems more obviously relevant to
legal questions about verdict decisions. The basic questions still revolve around
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the relationship between comprehension and retention of evidence and verdict
decisions. However, one is concerned about the consequences of a relationship
between cognition and verdict decision, as it relates to the presentation of
evidence. Let us illustrate the argument. First assume that information (e.g.,
evidence) which is better presented will be more likely to be comprehended and
remembered. 'Better presented' in this context might refer to techniques which
are intended to enhance an individual juror's understanding. Secondly, assume
that there is a relationship between understanding and verdict decisions, such
that information better understood and remembered will be regarded as more
important in the juror's mind, possibly resulting in the evidence being viewed
as more credible. Holding these assumptions, it is easy to come to the following
conclusion: If a juror's understanding of evidence is increased, he will be more
predisposed towards that evidence, and, hence, more likely to show a bias to
review that evidence in reaching a verdict.
In this way, questions about cognition and verdict decision extend to issues
about how evidence might be present ed. If one uses a technique to enhance a
juror's understanding of evidence, one might have the additional advantage of
influencing the importance of that evidence in the juror's mind, and, ultimately
influencing the verdict.
This line of reasoning would certainly appear to he consistent wi th the
motivation behind recent legal concerns over juror comprehension and verdict
decisions. For example, the Fraud Trials Committee Report states, "[ ... ] either
the jury will acquit [... ] because they have not understood the evidence or will
convict [... ] because they mistakenly think they have understood it[ ... ]" (1986:
142, Section 8.34, italics theirs). Further, recent queries over the use of videotapes in child testimony have also voiced concern over the impact on the juror's
mind of 'live' vs. 'taped' testimonies - which suggests that the way in which
evidence is presented may alter the juror's conclusions and memory of the
evidence (see Spencer, 1987).
At some level, it must be true that knowledge enables an individual to make
clearer and more precise assessments. This assumption prevaiIs in cognitive
psychology as much as it does in legal discussions. Further, it is important that
jurors understand the evidence, as one would want to ensure that verdicts are
being based on sound judgments and considerations. For example, this can be
seen as one justification for the use of expert witnesses and empirical findings
in court.
However, it need not follow that evidence which is clarified to the jury necessarily becomes more important in the juror's deliberations. The relationship
between understanding and verdict decision need not be straightforward and
has yet to be empirically demonstrated. If one's motivation is to persuade a
juror to believe one argument over another by increasing the juror's understanding, one should first demonstrate that levels of understanding are related
to a juror's verdict.
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It is not the intention to cast doubt on the potential of techniques used to
aid a juror's comprehension. Also, we recognize that many factors will determine the psychological and leg a! importance of evidence. Still, any techniques
employed within lega! settings wiU be effective as a genera! practice only when
it is discovered what they influence. Techniques meant to enhance a juror's
understanding of evidence might result in a more knowledgeable juror, but
may have absolutely no effect on the decision that juror will make. This may
ultimately be sufficient: perhaps one only wishes to increase the juror's knowledge and hope that 'more knowiedge' win result in sounder judgments. Even
so, it is important to determine whether or not this is true, and this study can
at least begin to assess the possibilities.

Experimental materials
We constructed a video-tape, in which two, primary speakers presented oppOSing arguments. The topic concerned a famous scientist's experimenta! findings
on the genetic basis of intelligence. The first speaker, Speaker A, accused the
scientist of publishing fraudulent findings, resulting in discrimination against
people of lower socio-economie status and against non-caucasian backgrounds.
The second speaker, Speaker B, argued for the scientist's innocence and provided information which contradicted Speaker A. The style of each speaker
could be seen as analogous to that found in counsels' dosing arguments. Both
speakers gave a short summary of their arguments before commencing. A third
speaker, Speaker C, provided a summary of the major points made by Speakers A and B. The summary reconstructed the order in which individual points
had been made, such that major points made by Speaker A were summarÏzed
before those made by Speaker B.
Participants in the experiment (N = 25) were selected from a sub-pool
of 'jury' individuals at the Applied Psychology Unit, whose composition was
representative of that reported by Baldwin and McConville (1979).
Three types of information we re presen ted byeach speaker. One was called
character information: induded information about the scientist's background,
personal as well as academie. This is information that would be understood
by most if not all individuals and requires no technical knowledge or expertise.
Speaker A used character information to establish motive and intent, primarily
through illustrating the scientist's extreme ruthlessnessj Speaker B provided
character information that asserted the high regard in which the scientist was
held in personal and professional life.
Technical information concerned the scientific/experimental aspects of the
scientist's work, and any theoretical criticisms (or rebuttals). Technical information was complex, such that some familiarity with population statistics
and behavioral science was necessary to understand the relevance of the points
being made. Speaker A used technica! information to argue how the scien-
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tist had fabricated hls findings. Speaker B countered each point and provided
alternative interpretations.
The thlrd type of information is called outcome information. This concerned the implications of the scientist's findings in terms of educational policies, immigration policies and general social attitudes towards people of lower
socio-economic status and/or non-caucasian backgrounds. This information
was of moderate difficulty, requiring some general knowledge of world affairs.
Speaker A illustrated the devastating social effects of the scientist's work;
Speaker B argued for the beneficial role played in developing social attitudes.
Three types of tests were constructed. One was a recognition test, which
assessed how weIl individuals could distinguish correct information from incorrect information. Recognition memory may be important to the extent that
an individual is reminded of some evidence during deliberations and has to
relyon hls ability to recognize the recollection as being accurate.
The second test was a cued recall test: individuals were required to complete a sentence with the appropriate information. Cued recall was used to
assess how weIl individuals could generate information, given some prompting.
The final test was a comprehension test. Individuals were asked to indicate
whether they agreed with a particular statement alleged to have been made
by either Speaker A or B, and to provide reasons for their answer. For every
test item, the speakers were identified.
Participants were seated in a room in front of a video monitor. They were
told they would be seeing a debate between two speakers, and that the debate
concemed a scientist who was being accused of publishlng fraudulent findings.
Participants were asked to pay close attention to the speakers and were told
they would have to decide whether they thought the scientist was guilty or not
guilty of the accusations. Participants were encouraged to take notes.
After the video-tape, any notes taken were removed and the test session
began, although participants were reminded that they would have to provide a
verdict decision. Instructions and test booklets we~e then handed out. After all
individuals had completed the final test booklet, they were given an individual
verdict sheet and asked to tick one of two boxes, 'guilty' or 'not guilty'. All
individuals were debriefed at the end of the experiment.

Results
Results of this study were broken down into two analyses, one attempting to
see whether verdict decisions could be discriminated on the basis of cognitive
measureSj the other to see whether the effects of presentation factors varied
with verdict decisions. The first analysis, a discriminant analysis, is pertinent
to the model of Pennington (1981) set forth earlier. Again, the prediction is
that 'guilti individuals will show a different pattern of comprehension and
memory than 'not guilty' individuals. This did not prove to be the case: there
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Table 1: Mean percentages of correct answers.

Guilty(21)
Not Guilty( 4)&

Speaker A
CharG Tech Out
66.0 41.5 50.0
71.0 36.0 43.0

Speaker B
Char Tech Out
52.0 55.0 39.0
57.0 57.0 50.0

G Character information is referred to as Char; Technical information is referred to as Tech; Outcome information is referred to as Out.
IJ A5 can be seen, the 'not guilty' group did show a slightly different pattern,
e.g., CharjSpeaker B was eqUal to TechjSpeaker A. However, with small sample sizes, any conclusions drawn must be heavily qualified.

was no significant way to distinguish verdict group on the basis of comprehension or memory (X 2 = 16.72, dj = 18,p = .54). Thus, the findings do not
support astrong notion that verdict decision will be differentially refiected
in a person's memory, and, consequently, does not support the Pennington
(1981) model. Our findings are compatible with conclusions reached by Sealy
(1981), who has examined the predictive power of other types of biases, such as
personality traits, beHefs and social attitudes. Sealy (1981) states: "It seems
that individual differences, whether defined by personal, social or psychological variables, are fairly uniformly unrelated to verdiets" (p. 198). Although
our findings must be viewed as preliminary, for example, because of the small
numbers of individuals returning 'not guilty' verdicts, they are suggestive of
a similar conclusion: verdict decisions do not have to be refiected in cognitive
biases.
The second analysis showed that certain types of information were better
understood and remembered (see Table 1).
Character information of Speaker A was bet ter understood and remembered than all other types of information, with one exception (all piS < .05).
This overall superiority suggests that information presented first has an advantage, a finding reported in jury simulation studies (Walker, Thibaut and
Andreoli, 1983) and a phenomenon which is quite commonplace in memory
research (Baddeley, 1976). However, technical information by Speaker B was
as well understood and remembered. This suggests that there was some advantage for Speaker B in presenting his technica! information after Speaker
A: given technical information was designed to be complex, Speaker A had no
advantage in presenting his arguments first, as people were unfamiliar with the
terms and concepts. Once being presented with this information, individuals
may have found it easier to understand Speaker B as they had already been
given some familiarity by Speaker A. However, this pattern of findings existed
for both 'guilty' and 'not guilty' groups (see Note a, Table 1). Thus, there are
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some grounds for suggesting that presentation factors, like the order of presentation, wiU infiuence comprehensionj however, final verdicts do not seem to
be sensitive to such manipulations. This finding is consistent with some of the
research on the presentation of evidence (e.g., Stone, 1969), and inconsistent
with ot hers (e.g., Walker, Thibaut and Andreoli, 1972).

Conclusions
This study was designed to ex amine potential cognitive biases that may be
contributing to an individual juror's decision. The results failed to provide
any preliminary support for the notion that cognitive biases are a significant
determinant of verdict decision, which is in sympathy with the findings concerning ot her psychological biases (e.g., Sealy, 1981). Of course, the failure to
find any effects does not mean that cognitive biases never contribute, as our
negative findings may reflect peculiarities of this study and not generalize to
other situations. Along other lines, it could be that the particular model used
to generate the predictions is incomplete and inaccurate in its description.
Another issue concerned the consequences of a relationship between cognition and verdict decision, as it relates to the presentation of evidence. We
suggested that a major assumption is that 'naive' jurors are less likely to assess
evidence adequately 50 as to return a just verdict. This assumption can be
seen to motivate interest in techniques designed to enhance the intelligibility
(and hen ce memorability) of complex evidence.
The findings bearing on this issue suggest that certain advantages and disadvantages might be gained through the manipulation of presentation factors.
Information that was presented first seemed to have an overall advantage,
although this effect of order of presentation varied with the nature of the information. However, this pattern did not differ between verdict groups. Thus,
it could be that techniques may enhance comprehension, but not influence a
juror's decision.
This conclusion seems at odds with not only empirical work, but also intuition. Certainly, it must be true that giving a person some knowledge about
the evidence is indisputably preferabie to situations where the person has no
knowiedge. In fact, the findings reported here do not contradict this belief. Decision biases might weU be introduced through the use of memory-enhancing
techniques; but, this may depend on the level of understanding each juror
already has and the nature of the evidence being presellted.
We recognize that the methodology of this study bears little resemblance
to a real jury situation. In fact, the methodology does not even represent a
simulation of jury proceedings. Some would suggest that this is a criticism
which undermines the utility of scientific work: "[ ... ] erroneous information
obtained by scientific methods (and therefore having an aura of truth) is more
harmful than no information at all [... ] especially when issues as sensitive as
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legal on es are being dealt with, and people's futures are quite litera!ly at staken
(Konecni and Ebbesen, 1979, as quoted in Kerr and Bray, 1982: 315).
This overwhelming rejection of scientific work seems to be motivated more
by fear of the unknown than by an understanding of the nature of multidisciplinary work. We would agree that scientists should exercise great caution
in drawing any conclusions - be they conclusions about psychology as it exists
in a legal setting or psychology as it exists in the laboratory. This genera!
attitude has been adopted in this paper.
However, this warning applies equally to the legal profession: "[ ... ] beliefs
held by members of the legal profession about juror bias and the extent to
which this bias affects behavior [... ) are [... ] aids to practitioners rather than
surveys of beliefs and tests of their validity. These beliefs exist without a shred
of systematic or objective evidence" (Sealy, 1981: 199).
If there is a desire to understand juror hehaviour, with the hope that this
understanding wiU improve the due process of law, scientific research must be
conducted. The research cannot exist in isolation and must surely be related to
legal issues and reviewed hy practitioners in the field. We would suggest that a
possible approach (at least for cognitive psychologists) is to combine data !rom
more realistic situations with knowledge already acquired from more artificial
ones. For example, we have recently completed a jury simulation, using the
same materials as presented in this study. Discourse analyses of the 'jury
deliberation' wiU isolate the types of arguments that are constructed and the
nature such arguments take. The results of this study, in contrast, provide us
with an idea of the average level of comprehension and memory, in the absence
of any 'jury deliheration'. Through a comparison of the two methodologies, we
can begin to examine how understanding and memory of the individual might
he influenced by group discussion.
This approach is certainly time-consuming and carefully drawn conclusions
will have to he applied. Nonetheless, the synthesis of different disciplines offers
the soundest and most prudent approach for all concerned. Even the most
contrived psychological experiment can be informative, provided its restrictions
and applications are always regarded within the multi-disciplinary context.

References
Baddeley, A.D. (1976) The psychology of memory. New York: Basic.
Baldwin, J. and M. McConville (1979) Jury trials. Oxford: Clarendon.
Fraud Trials Committee Report (1986) Londoll: HMSO.
Hastie, R., S. Penrod and N. Pennington (1983) Inside the jury. Cambridge, Mass:
Harvard University Press.
Kerr, N. and R. Bray (1982) The psychology ofthe courtroom. New York: Academic.
Pellnillgton, N. (1981) Causal reasoning and decision making: The case of juror
decisions (Unpublished doctoral dissertation, Harvard University).

166

Jury decisions and retention of information

Sealy, A.P. (1981) Another look at soda! psychological aspects of juror bias. 5 Law
and Human Behavior 187-200.
Spencer, J. (1987) Child witnesses and video-technology: Thoughts for the Home
Office. 51 Joumal of Criminal Law 444-463.
Stone, V. (1969) A primacy effect in decision-making by jurors. 19 The Joumal of
Communications 239-247.
Walker, L., J. Thibaut and V. Andreoli (1983) Order of presentation at trial. 82
Yale Law Joumal 216-226.

Chapter 14

Social psychology in the criminal
justice systelll: A study on role
perceptions and stereotypes of
prison personnel by Friedrich
Lösel, Tholllas Bliesener and
Alwin Molitor
During the last ten years, legal psychology has grown into a broad interdisciplinary field of research. One of the main areas of investigation is the
evaluation and improvement of crime policy and institutions of the criminal
justice system.
Although the goal of special prevention is emphasized in West German penallaw (Paragraph 2 Strafvollzugsgesetz), there is a consensus of opinion that
corresponding organizational principles have only been partially achieved in
practice. Nevertheless, even critical ob servers remain in favour of the principle of taking small steps toward a re-socialization orientation (Wagner, 1984).
Despite the internationally much-discussed 'wind of change' in criminal policy,
it is possible to recognize such steps in West German prison practice (Kaiser,
Kerner and Schöch, 1983; Preusker, 1987; Rotthaus, 1987). Even though there
is a lack of comparable longitudinal data in West Germany and recidivism rates
are difficult to interpret, the most recent statistics issued by the West German
central register suggest the need for further efforts: For the prison senten ces
conferred in 1981 which were not suspended with probation, in which suspension was revoked, or in which a further prison term was required, crimina!
recidivism can be found five years later in almost 64 percent of all cases and
a prison sentence in about 49 percent of all cases (rates for adolescents are
markedly higher). When judging the recent developments in prison reform, it
is also necessary to take into account that the implementation of the goal of
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special prevention has been severely handicapped by overn.lled prisons, unemployment, drug addiction, AIDS and other prison problems. As a result of the
population dedine, the reduction in the particularly crime-prone population of
young adults indicates more favorable conditions for the organization of special prevention in prisons - providing this does not result in a corresponding
reduction in institutional capacity (Pfeiffer, 1986; Dünkel, 1987; Hesener and
Jehle, 1981).
As with other n.elds in the criminal justice system, it is not uncommon to
n.nd discrepancies between the legal framework and the actual functioning of
the prison (Ebbesen and Koneëni, 1982). If we assume that, on the one hand,
the legal framework conditions permeate only partially or with a delay into
those details of everyday prison routine that finally determine behaviour and
that, on the other hand, there is no realistic alternative to a gradual, step-bystep improvement, then we are confronted with the problem of organizational
development (OD). Experiences in treatment research also suggest the value of
an increased focus on prisons from the perspective of organizational psychology (Lösel, Köferl and Weber, 1987). However, probably because of the special
status of the tot al institution, gener al considerations on OD (e.g. Beer, 1916j
French and BeU, 1917) have still hardly been applied to prisons. In West Germany OD concepts have been proposed by, for example, Ohler (1977), Braune,
Klapprott, Linz, Lösel and Runkei (1983b), and Kühne (1986). According to
Braune et al. (1983b), particular attention should be paid to the following
strategies: (1) Assessment strategies (for example, improved individual assessment for the selection and placement of employees; aggregated individual data
on, or organizational assessments of work plans, attitudes to work, role problems and so forth), (2) Strategies of personnel development (for example, occupational training measures, further training and supervision, encouragement of
competencies on the job, integrated curricula and 50 forth) and (3) Strategies
of work organization and environmental design (for example, designing work,
information and decision-making processes through delegation of responsibility, autonomy of work are as , improved conference methods, problem-related
work groups in the sense of 'quality cirdes' and the influencing of formal and
informal reward and sanction systems and so forth).
The present study is devoted to organizational assessment; in particular,
the role of the prison personnel. Despite the 'classical' work of Clemmer (1940),
Cressey (1959) and Wheeler (1961) within organizational sociology, research
paid little attention to prison personnel until the 19705 (Carney, 1974). Even in
1976, Hawkins (1976, p. 85) noted: "It is in fact remarkable how little serious
attention has been paid to prison officers in the quite extensive literature on
prisons and imprisonment." Since then, there has been a marked increase in
research on prison personne1. 1
lFor example, there are studies on: (1) Attitudes and personality characteristics (Leky,
1973; Farmer, 1977; Blickhan, Braune, Klapprott, Linz and Lösel, 1978; Poole and Regoli,
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In our own earlier studies (Blickhan et al., 1978; Braune et al., 1983a),
we found that prison officers experienced a marked state of tension between
the demands for re-socializationjcare and for securityjdiscipline which corresponded to the legally defined role conflict (Müller-Dietz, 1977). The perceived
role demands of the social services and the prisoners clearly lay in the field of
re-socializationj care. The demands of the prison administration and the prison
officers were, in contrast, more strongly perceived to be in the field of securityjdiscipline. In this, discrepancies were found between own role definitions
and those perceived by colleagues (also Kauffman, 1981). Role perception correlated substantially with other occupational attitudes. Attitudes toward prisoners, re-socialization, further training and 50 forth were reasonably consistent,
and characterized by a central dimension of positive versus negative evaluation
of prisoners. There were correlations between job-related attitudes and general
attitudes or personality characteristics such as intolerancejauthoritarianism.
Older or more experienced officers were not more negative in their attitudes,
however, an inverse U-shaped relation was suggested which is well-known from
socialization in institutions (Regoli, Poole and Schrink, 1979). The estimation
of the institutionaI effectiveness of the prison was generally low. As far as low
personal job satisfaction existed, it was less related to the amount of sodal
work they had to perform, and more to genera! occupationa! deficits (promotion opportunities, stress, pay).
In a further study, we dealt with the occupational role of prison psychologists (Lösel and Bliesener, 1987). As in our research on prison officers, we
assessed the self-imposed expectations and the expectations the psychologists
perceive as being directed at them by their different role partners. In the extended role structure, taking into account the psychologists' mediating function
in organizational development tasks, the respondents perceived that the prison
administration and the prison officers expected a stronger orientation toward
security, discipline and the easing of day-to-day problems than they perceived
from the prisoners, social workers and themselves. Demands for treatment,
counseling and re-socialization predominated in the perceptions of the latter
groups. In contrast to the stereotype of the one-sided treatment orientation,
the psychologists aIso stressed the role characteristics of organizational design
and development.
1980; Kauffman, 1981; Rosner, 1983; Williams nnd Soutar, 1984; Jurik, 1985; Seitz, 1987,
in press), (2) Role perceptions and role confticts (Däumling and Possehl, 1970; Thomas,
1974; Klapprott, Blickhan, Braune, Linz and Lösel, 1976; Hepburn and Albonetti, 1979;
Klingemann, 1981; Braune et al., 1983a; Rosner, 1983, 1984), (3) Characteristic of the
perceived organizational climate (Moos, 1975; Thornton, 1985), (4) Occupational stress and
job satisfaction (Cheek and Stefano-Miller, 1983; Braune et al., 1983a; Rosner, 1983; Lasky,
Gordon and Sreba.lus, 1986; Long, Shouksmith, Voges and Roache, 1986), (5) Structurel
of special work fields (Hohmeier, 1973j Krüger, 1973; Braune et al., 1980; Katein, Kury
and Waldert, 1986; Lósel and Bliesener, 1987, in press) and (6) The evaluation of measures
of personnel development (Blickhan, Braune, Klapprott, Linz and Lösel, 1980; Braune,
Klapprott, Linz, Lösel and Runkei, 1982, 1983b; Lindquist and Whitehead, 1986).
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In the analysis of the time budgets the psychologists were actually able
to apply to the single activity fields, it nevertheless became dear that the
desired role participation in organizational psychology was underrepresented.
The distribution of actual activities in the different work fields additionally
proved to be strongly dependent on structural variables, such as the type of
prison and the personnel-prisoner ratio. In general, there was confirmation
of the need for a gener al organizational psychology approach, as it was found
that the situative characteristics of the organization influenced the behaviour
structures in prisons (Inkson, Payne and Pugh, 1967j Kieser and Kubicek,
1983).

The present study
The findings sketched above indicate a series of starting points and problems
for OD in prisons. We have dealt with some of these elsewhere (Braune et al.,
1983bj Lösel and Bliesener, in press). In the present study, we pay more attention to the subject of role perceptions. We start from the psychological role
concept of the shared, normative expectancies directed at the hol der of a position. The previous findings on the state of tension between the role demands
of re-socializationj care and security j discipline suggest that considerable goal
conflicts, which stand in the way of a functional OD, are to be seen between the
different subgroups of personnel in prisons. When considering this, we must
take into account that our (and, likewise, other) analyses consisted primarily
of the separate assessment of the viewpoints of one personnel group. Under
investigation were the auto-stereotype and the reflected external image as defined by Sodhi, Bergius and Holzkamp (1957), that is, judgments of the type
SI =? SI and SI =? (S2 =? SI). This procedure cannot adequately explain to
what extent the categories assigned to other personnel groups actually apply.
Categorization processes lead to the minimization of differences hetween members of one category and the accentuation of the differences between separate
categories (Tajfel and Wilkes, 1963). For this reason, it has to he assumed
that the role analyses mentioned above also reflected stereotypes within each
prison. As roles and stereotypes show very similar categorical and norrnative
qualities (Kelvin, 1970, pp. lllff), yet the former differentiate within groups
and the latter between groups, we are presented with the both theoretically
and practically interesting question of whether the state of ten sion between the
two types of expectancies is not more strongly related to certain stereotypes of
personnel subgroups than is actually the case in the concrete inner structure
of prisons. An earlier finding that the role demands which prison governors
placed on prison officers were closer to the prison officers' own role definitions
than they thought, points at least in this direction (Klapprott et al., 1976).
The following study is therefore directed to the questioll of how the goal
conflict hetween re-socializationj care and security j discipline stipulated in law
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is reflected in the workplace-related role perceptions of different personnel subgroups from the same institutions. We therefore made a stronger effort to
record the direct, reciprocal experienee. We selected the subgroups of social
workers and prison ofti.cers as representatives of 'staff' and 'rank' functions. 2
Both groups represent contrasting poles of the stereotype problem which interests us here, in that they are frequently assigned the goals of prison law
in a unifunctional manner: Th~ social wor kers should assist in encouraging
re-socialization, the prison ofti.cers should take over the security of the prisoners. However, the goal conflict induced by law contains role conflicts within
both occupationa! groups, as, for example, the prison officers are a!so involved
in care work and the socia! services also have to comply with security and
discipline demands.

Method
The role analysis presented here was part of a more comprehensive survey
which tested hypotheses from organizational and differential psychology (includingjob satisfaction and the concept of cynicism). We interviewed 89 prison
officers and 14 sodal wor kers nom three closed institutions in the prison service
of the state of North-Rhine Westpha!ia. In addition, seven prison governors
reported the role demands which they placed on the two occupational groups.
The average age and the average length of service in prisons was 40 and 11
years for the prison officers, 34 and 7 years for the social workers and 49 and
19 years for the prison governors.
The survey was written and anonymous. Returns were 70 percent for the
socia! workers and prison governors and 52 percent for the prison officers.
As in earlier assessments, the role perceptions were recorded with the Q-Sort
method developed by Klapprott et al. (1976), using items from the shorter
version from Rosner (1983). The following 10 role demands were presented: (1)
punctuality and regular attendance (e.g., few days off sick), (2) talking with
the prisoners, (3) seeing that rul es and regulations are kept, (4) preparing
the prisoners for release, (5) helping out colleagues and working overtime, (6)
encouraging the prisoners to develop their own interests, (7) seeing that the
prisoners work hard and correctly, (8) supporting the prisoners' free expression
of opinions and emotions, (9) seeing that the prisoners keep their cells tidy and
dress neatly and (10) seeing that the prisoners learn social skills so that they
will have fewer difficulties with future employment.
The items we re assigned to two categories: tasks which provide the prison2Penal institutions in the Federal Republic of Germany are organized according to a staifrank principle. The prison governor is at the head of the institution. The rank is made up of
the administration, the prison oflicers and maintenance workers. Astaft" function is taken by
the professional services: doctors, psychologists, teachers, pastors and social workers. (For
mor~ details on the organizational structure, cf. Ohler, 1977).
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ers with sodal care (the even-numbered items) and tasks of security, discipline
and reliability (odd-numbered items). The respondents ranked the ten items
according to their relative importance in a set format corresponding to a 5point forced distribution.
The weight of the single tasks was judged from different viewpoints: The
prison officers and the sodal workers reported: (1) where they paid more or less
attention in their own work (self-image») (2) what they considered to be the
demands placed on them by their own colleagues, the other personnel group
and the prison governor (anticipated demands from others) and (3) what they
considered to be more or less important in the activity of the other personnel
groups (actual expectandes with regard to others). The prison governors also
gave responses on Viewpoint 3.

Results
The prison ofticers' own and anticipated role demands
We compared the profiles of the average rank position of the single role demands. Very similar profiles were found in the anticipated demands of the
prison governors and fellow prison officers) (profile correlation r = .98).3 In
contrast) the demand profile anticipated from the sodal workers was clearly
different. The profile correlations to the anticipated demands of ot hers were
.58 (prison governors) and .69 (colleagues). The prison officers' self-image
partially deviated from the demands anticipated from their colleagues, but
correlated more strongly with these and those of the prison governors than
with the demands antidpated from the social workers (.59 and .66 versus .11).
If we summarize the security demands on the one side and the care demands
on the other, we obtain the following picture (see Table 1): the prison officers
reported that both task fields were almost equally important to them. In contrast, they anticipated dear polarizations in the demands from others: From
their viewpoint, their colleagues and the prison governors assign a stronger
importance to security, discipline and reliability. In contrast) they anticipated
a dear emphasis on care tasks from the socÎal workers.
3The correlation coefficient as a measure of similarity for the course of the profiie was
a sufficient agreement index in the present case. Additional measures of distance (e.g.,
Euclidean distances) were not necessary, because the Q-Sort procedure we used induced a
forced choice. High scores on one item then automatically led to 10wer scores on the others)
so that profiles with a similar course but with a parallel shift of the profile on the 8calea
we re not possible. The Iimits of significance for the calculated correlations were (2-tailed) .58
(p < .05), .73 (p < .01) and .82 (p < .001). However, not too much weight should be given
to the significance of correlations here, as the inputs (the ten items) were not independent
and we we re dealing with average ranks based on a different N for each single personnel
subgroup. Therefore only the size and direction of differences between correlations were
considered and they we re not tested for significance using the z-distribution.
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Table 1: Average rank scores, standard deviations and Friedman's two-way
analysis of rank variance for the role demands perceived by the prison ofRcers.
Role-demands
security,
sodal care
discipline
of the
reliability(S) prisoners( C)
sd
Ms
Me
Role transmitter:
Prison officer (self)
15.4
14.6
2.2
Colleagues
18.2
11.8
1.3
Soda! workers
12.1
18.0
1.6
Prison governor
18.2
11.8
1.4
2
X = 172.7, p < .0001
The self-demands and anticipated demands had different variances, that
is, different levels of agreement arose between the respondents. The narrowest
variation was in the demands that prison officers anticipated from their colleagues. The prison officers' judgements we re just as unified for the demands
anticipated from the prison governors. A broader variation of judgements was
found in the demands anticipated from the soda! workers. The prison officers were most heterogeneous in their judgments on the demands that they
imposed on themselves. These differences in distribution we re confirmed statistically when the variances in the aggregated scores were tested pairwise for
homogeneity (see Figure 1).

The sodal workers' own and anticipated role demands
The average demand profile of the own role definition correlated with the
demands anticipated from the colleagues with r = .59, from the prison officers
with r = .15 and from the prison governors with r = .27. The demands
coming from the prison governors and the prison officers were considered to
be fairly similar (r = .91). The demand profile anticipated in colleagues was
more closely related to that of the other subgroups' anticipated demands than
that of the self-image (colleagues vs. prison officers: .54j colleagues vs. prison
governor: .71).
If we summarize the contents of the own role demands of the soda! workers
and those that they anticipated from their colleagues, the prison governors and
the prison officers, we obtain the following picture (see Table 2): The social
workers and their colleagues assign the greatest importance to the task area of
the sodal care of prisoners, while they considered that the prison governor and
the prison officers antidpated a stronger engagement from the social workers in
the task areas of security, discipline and reliability. Even from their colleagues,
they anticipated a lower emphasis on care tasks in comparison to their self-
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Homogeneity

Aoticipated demands from

t------------------I~ prison governors
52

•

1,88

No homogeneity

,2.4,93

Figure 1: Results of the test of homogeneity of variance (prison officers. Each
arrow inclicates a tested relation. The point of the arrow indicates the anticipated demands with the larger ave rage variance of judgement).
image.
Figure 2 again presents the results of testing the homogeneity of variance.
The most inconsistent finding was the social workers' opinion on what their
colleagues anticipate !rom them. The inter-individual differences in the perception of the role demands from the prison governor and the prison officers
were somewhat lower, but nevertheless strong. The lowest variance was in the
role demands that the social workers applied to themselves.

The comparison between anticipated role demands
and actual expectancies
The previous comparison between self-image and anticipated demands expresses the personal experience of role agreements or conflicts. In order to
clarify to what extent this subjective estimation corresponds to actual facts,
the personnel groups were also asked to rank their expectancies regarding the
other subgroups in the Q-Sorts. Figure 3a presents the comparison between
the prison officers' self-image, the anticipated demands from the prison governors and the social wOlkers and, in each case, the actual expectancy profile
directed at the prison officers. The tasks and behaviours are ranked in the same
sequence of importance as that reported by the prison officers: The demand
they considered most important is placed at the top and the least important
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Table 2: Average rank scores, standard deviations and Friedman's two-way
analysis of rank variance for the role demands perceived by the socia! workers.
Role-demands
security,
social care
disci pline
of the
reliability(S) prisoners(C)

__ Ms __.________.~ ____sd _.
RoZe transmitter:
Socia! worker (self)
Colleagues
prison officer
Prison governor

11.6
14.1
16.1
15.9

18.4
15.9
13.9
14.1

.9

2.7
2.3
2.3

x2 = 22.1,p < .0001

Selt.im3BC
SI -

No homoBeneily

0.88

prison govcmon
SI _ S.29

Anlicipaled demands rrom
prison orricen
sI _ S.15

HomoBeneilY

Figure 2: Results of the test of homogeneity of variance (social workers. Each
arrow indicates a tested relation. The point of the arrow indicates the anticipated demands with the larger average variance of judgement).
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demand is placed at the bottom.
The prison governors expected the prison ofticers to undertake both the
social care of prisoners and tasks of security, discipline and re1iability. In contrast, the prison officers experience a stronger emphasis on the taak area of
security, discipline and reliability from the prison govemors. The comparison
of the demand profiles produces the following picture. The correlation between
self-image and anticipated demands was r = .66 and between self-image and
actual expectations r = .11. The prison officers therefore tend to expect the
prison governors to make work demands in the same way that they themselves weighed them. They did not know the actual demands from the prison
govemors.
The sodal workers expected the prison officers to devote more eftort to
taaks of security, discipline and reliability. The prison officers also anticipated
tbis, but placed a stronger emphasis on care tasks than the social workers
actually considered desirabie. Thus, the actua.! expectation from others, in
wbich the task areas were roughly equally distributed, was closer to the selfimage than to the anticipated demands from others. Tbis was a.!so confirmed
in the profile companson: the correlation between the self-image of the prison
officers and the demands they anticipated from the sodal workers was .11, wbile
the correlation between the self-image and the actual expectations of others
was .58. The correlation between anticipated demands and actua.! expectations
from others was .72.
Figure 3b, like Figure 3a, presents the companson between social workers
and prison governors/prison ofticers for self-image, anticipated demands from
others and actual expedations of others. The curve for the self-image is set
from the upper right to the lower left in line with the emphasis placed by the
social workers.
The demands directed at the sodal workers by the prison goverIiors are very
clear. The socia.! workers should concern themselves with the sodal care of the
prisoners. This a.!so corresponded to the soda.! workers' self-image. However,
they anticipated that the prison governors expected a rough balance bet ween
the goals, with even a slight emphasis on the area of security, discipline and
reliability. Thus, the social workers did not perceive their agreement with the
expectations of the prison governors. The correlation of the profiles correspondingly showed the following values: self-image with anticipated demands:
.27; self-image with actual expectations: .89; antidpated demands with actua.!
expectations: .09.
The comparison between soda.! workers and prison oflicers showed a similar
picture: The prison officers placed the same demands on the sodal workers'
job that these did. The sodal care of the prisoners should be at the focus of
attention. However, the soda! workers antidpated that the prison officers inversely expect them to place more weight on the area of security, discipline and
reliability. While the correlation between self-image and anticipated demands
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Figure 3: A: The role demands placed on the prison officers (right)j B: The
role demands placed on the socia! workers (left).
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was r = .15, the correlation between self-image and actua! expectations was
.88. The correlation between anticipated demands and actua! expectations
was .24.

Discussion
Both the prison officers and the social workers experience themselves as living
in a state of tension between the role demands which they themselves impose on
their activity and those that they perceive as being directed at them !rom other
groups of personnel. The comparison between own role demands and those that
the two subgroups anticipate in their colleagues, the prison governors and the
other subgroup, show that de ar differences in emphasis are set or perceived in
the task areas of care/re-socialization and security/discipline/reliability.
Within the !ramework of the methods we applied, the prison oflicers gave
fairly similar weights to both tuks, with a slightly stronger emphasis on the
area of security, discipline and reliability. This might express their efForl to give
equal attention to the different prison goals. However, they consider that they
find little support for this attitude among their colleagues or !rom the prison
govemor. They anticipate that these persons expect a stronger orientation
toward the task of maintaining security, discipline and reliability. With their
relatively balanced position, the prison officers consider themselves to be placed
in an expedation field by the rest of the personnel in which each other group
c1early supports only one goal. These results broadly agree with earlier findings
obtained with a more comprehensive sample and a larger number of items and
reference groups (Klapprott et al., 1976). Although prison law has now been
in force for about ten years, the goal- and role conflicts do not appear to be
essentially different than beforej at least as far as the experience of the prison
oflicers is concerned.
The social workers also experience themselves as being exposed to role
demands which do not comply with their own. Although they have a dear
orientation in favour of the social care of the prisoners, they anticipate little
support for this attitude !rom the personnel with rank functions. In the social
workers' view, even their colleagues place only slightly more importance on
these tasks than on demands for security, discipline and reliability. They see
the latter tasks as being demanded of them by the prison governor and, in
particular, the prison officers. Thus the socia! workers' focus on care is accompanied by the impression that this is not shared by the other groups. This
estimation !rom the socia! workers is similar to that from psychologists (Lösel
and Bliesener, 1987).
The perceived states of tension cannot just be conceived as an expression
of legally determined goal confiicts in prisons. Confiicting expectations !rom
various role partners or intra-role conflicts are completely normal in complex
organizations and provide an essential contribution to the balancing of different
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or multi-dimensional goals. However, we consider the discrepancy which the
prison officials, and especially the social workers, see between their own definition of roles and the anticipated role demands of their colleagues to be more
notabie. On the one hand, we cannot exclude the possibility that social desirability plays a role in the response tendencies, in that the subjects - despite
anonymous answers - present themselves as being more care-oriented than
they actually are. On the othe~ hand, the findings clearly point to phenomena of pluralistic ignorance, as reported in prisons by, for example, Wheeler
(1961) or Kauffman (1981). According to Merton (1968), there are two types
of pluralistic ignorance: namely, the inappropriate assumption that one's own
attitudes or expectations are not shared by the other members of the group, or
that they are uniformly distributed. In the field of ethnic prejudice, O'Gorman
(1975) has reported that the degree to which one shares one's own attitudes
with ot hers is underestimated, which is particularly in line with the first type
of pluralistic ignorance. We assume that this form of pluralistic ignorance is
present, in that the self-images of the prison officers and the social workers
only moderately agree (r = .59 in each case) with the anticipated demands of
their colleagues, but at the same time the answers of their respective colleagues
are retained in the self-image findings.
The findings on the variances illustrated in Figures 1 and 2 are also psychologically interesting. Among the prison officers, there are relatively heterogeneous own definitions of roles and relatively homogeneous views of the
demands anticipated !rom the role partners. Among the social workers, in
contrast, the own definitions of roles are all very similar, and the view of the
anticipated demands is very heterogeneous.
These findings could be due to a number of reasons. In that the other
groups of personnel are seen as representatives of the conflicting goals by the
prison oflicers (social workers vs. prison governors/colleagues), their internal
variance is probably minimized in the s'ense of stereotype categories. It might
also be true that the own role definitions in the state of tension are more dependent on concrete experiences, differentiated context factors and so forth, and
are more variabie for this reason. This would agree with research on causal attribution in own behaviour versus others' behaviour (Jones and Nisbett, 1971).
It is also probable that the effects o{ social desirabilityor re{erence norms play
a role. Among the prison officers, this effect could take either direction, depending on the specific re{erence norm, and thus have a heterogeneous effect.
Among the social workers, in contrast, the effect could be homogeneous; taking only the clearly most-favored direction of the social-care ideal. A further
reason for the observed findings could be that the prison officers are actually
con!ronted with more unified expectations !rom the personnel subgroups in
their rank {unctions, or at least that they are more familiar with these than
the social workers. Finally, and especially, methodological aspects should also
be taken into account: The prison officers' scores {or both goal areas tend to
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lie in the middle of the scale, those of the soda! workers and most of the antidpated demands closer to the poles. This leads to ceiling efFects which are
particularly significant in the low variance between self-image found among
the sodal workers and in the prison governors' actual expectations {or socia!
workers.
However, the fact that the only roughly-defined staft' function of the soda! services in the prison law apparently leads to a more unified persona!
role definition than the legally more precisely stipulated rank function of the
prison officers remains independent of the possible interaction between various
explanatory factors.
Marked difFerences between the two subgroups are also shown in the companson between the own role definitions and the actua! expectations of others, given by the other group and the prison governors: Although there is a
moderate agreement between the prison officers' self-images and the demands
anticipated !rom the prison governors, the correlation between self-image and
actua! expectations, and especially between anticipated demands and actua!
expectations, is low. Either there is insufficient communication between the
two groups, so that the prison governors' demands are not clear to the prison
officers, or the prison governors in reality emphasize other factors than those
they reported in the survey, so that the anticipations of the prison officers more
reliably reflect the governors' behaviour and orders. In addition, it has to be
taken into account that, for reasons of reliability and anonymity, the sample
of prison govemors did not contain just the governors of the three institutions
!rom which the prison officer sample was taken.
The relations bet ween the prison officers and the socia! workers are different: The demands that the prison officers perceive !rom the socia! workers
correspond less with their own demands than the actua! role expectations of
the socia! workers. Although the anticipated demands from ot hers relate to
the actual expectations, there is a dear stereotyping in the direction of an
extreme position for social workers.
Such tendencies are even more marked in the socia! workers: The role
demands that they perceive as coming !rom both the prison officers and the
prison governors scarcely relate to their own understanding of their roles. The
actual role expectations that the prison officers and the prison govemors have
of the social workers are, in contrast, very similar to the socia! workers' own
role definitions. Anticipated demands and actual expectations from ot hers
diverge (r = .24 or .09).
Once again, marked phenomena of pluralistic ignorance or incorrect stereotyping are revealed. Such incorrect estimations of the expectations of other
personnel groups might possibly contribute to completely unnecessary conflicts in everyday prison life. A stronger role-related exchange of information
between the personnel subgroups could make the agreements, which are in
reality greater, also become more noticeable in redprocal expectations. The
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"marked lack of communication between single groups of employees" pointed
out by Dertinger (1978, p. 197j our translation) could weIl be due to organizational conditions. Thus, for example, the existing conference system does
not offer sufficient opportunity to set out the positions of the various subgroups. Further training courses are too infrequently integrated. In addition,
there may weIl be a widespread attitude that one's own understanding of the
work situation is assumed to be self-evident and need not be the object of further discussion. A consequence of the results of our organizational assessment
would be the development of suitable measures for personnel development and
work organization which could contribute to a reduction of avoidabie problems
in prisons.
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