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In genera ], the partie s make littl e use of the ir right to summ on wit nesses 
or ex pert s at a trial (49). Instead, experts wr ite reports, and w itness statements 
come to the co u11s in wr itten form. Witness statements are writte n dow n by 
police officers; thi s document is forma lly a sworn state men t tak en by the police 
office rs of what they saw and heard the witness do and say. The sa.me appli es to 
the suspec t' s statements. Th e polic e report s are almost neve r a full litera l reco rd 
of wha t the witnes s or suspect sa id; instead, it is a summ ary, usua lly with mu ch 
police lingo and ofte n full of gra mmati ca! and spellin g en-ars. The w itness 
statement s are almo st always wr itten down as a monolo gue of the witness, 
in which the que stion s are eit her lef t out or are represent ed as so methin g the 
witness said. "You show me a pictur e of a male indi vidual on wh ich I ca n 
see on the reverse the identifi ca tion numb er. ... On this picture I recognize the 
man who sold me the stolen veh icle." 

Thi s is a practice that orig inates from the French occupatio n of Th e 
ether lands and nic ely fit s into the Dutch habit of doin g things as efficient ly 

as poss ible. In cases with clear-cut ev idence this gives the attorneys, the pro se
cu tion, and the co urt s a lot less to read. In less c lear-cut cases, how ever, it 
may bec ome import ant what questions have been asked exac tly and how the 
witness replied . It ma y mak e a big diff erence whether the po lice officer asked: 
"What brand was the getaw ay car?" and the witne ss answered: "I am sure it 
was a Vo lkswage n Rabbit. " or that the exc hange went as fo llows: "Was the 
ge taway cara Volk swage n Rabbit ?" "Yes." Both res ult in the se ntence in the 
report: " l saw the ge taw ay car was a Volk swage n Rabbit. " 

In mor e rece nt years the poli ce so metimes tape imp ortant witness and 
suspec t statement s. Exce ptions are interviews of childr en, usua lly in sex ual 
abuse cases. Th ese are always recorde d on video tape in a spec ial child -fr iendl y 
studi o to minimi ze the need fora second or thircl interv iew of the child. 

In the Schiedam Park murder, the interviews with suspect Borsboom were 
not recorded until ajier the weekend he mad e his co nfess ions. All inter views 
of the you ng victim Maikel were recorded, the first two in the hospita ! on 
aud iotape and the rest in a child-friend ly interview stud io. None of the other 
state ments of witnesses were recorded on tape. 

The role of the prosecutor in Dutch cr imin a! procedure is imp ortant. In 
Dutch lega l doctrine, the prosecutor is a magistrate. For that reason, he is 
named officer van .Justitie (officer of justice). He serves severa l roles in the 
proceedings. First , the prosecutor is formally responsible for the investigatio n 
by the police. Second, a prosecutor shou ld bring a case to court on ly if he 
him se lf is convinced that the acc used is indeed guilt y. Therefore, it is not 
unco mm on in The Net her lands that the prosecutor demands an acqu ittal at trial. 
That happens at the District Court level for a practical reason. The summ ons to 
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court are se rved by the prosec ution admi ni tration we l! before the pro sec utor 
tart s preparin g the case. lf he then conc ludes that there is, unlik e the opinio n 

of the police , too little ev idence fora conv iction , the case cannot be redrawn 
any mor e and an acquittal must be demand ed. At the appe llat e leve l, a demand 
for an acquitt a l by the prosec ution reflec ts a differ ence of opinion betwee n 
the lower leve l pro sec utor, who appealed the District Court's verdict, and the 
pro sec utor , who handl es the case at the Appe llate Court. 

Th e pro sec utor is also responsible for the comp leteness of the dossier. 
Th is function , which in practice is served by the poli ce , is centra ! to Dut ch 
crimjn al procedur e. lf a prosecutor says in court that the do ss ier is co mpl ete, it 
is co nsidered co mplete without furth er ado (50). 

Not every thin g the police gather goes into the doss ier. The Code of 
Crimina ! Pro cedur e spec ifies that the dossier has to enco mpa ss all "releva nt" 
documents. What is consiclered releva nt appears to cliffer from pro sec utor 
to prosecutor. Sometime s relevant is interpreted as "just all incrimin ating 
ev idence ." In the Schiedam Park murd er , fo r instance , it beca me clear from 
so me loose remarks co ntained in the dossier that there had bee n an unkn ow n 
number of other suspects. Why these men carne und er suspicion at one point in 
time, what inves tigati ons had been conducted on them, whethe r they had bee n 
in custody, and why they were not co nsidered a suspec t any more remained 
compl etely hielden from the court and the defense. In a wea k ev idence case 
such as the one aga inst Borsboom , this inform ation, of co urse, ca n be highly 
re leva nt. Maybe there were more serious suspect s among them. 

Dut ch jud ges enjoy wide cliscre tion ary powe rs in choo sing the type and 
seve rity of punishment (51 ). The penal code spec ifies minimum terms for 
punishment s in genera ! (e .g., 1-day impri sonment) and spec ific maxi mum terms 
for eac h offense in the penal code. Bench courts confer in chambers abo ut the 
guilt and the se ntence in one sess ion. Disse ntin g opini ons are forbidden, and 
the sec ret of the chamb er is very strict. That is the reaso n there has been no 
public review of the conduct of the Rotterda m District Co urt and The Hague 
Appe llate Court who co nvicted Bor sboo m on such slim ev idence. There have 
been internal reviews , but the pre sidents of these two co urts only publicly 
described how these rev iews were clone, not what the res ult s were (52,53). 

CO NVICT/ON IN THE SCHIEDAM P ARK M URDER 

Bor sboom was convictecl by the Rotterdam District Court and the The 
Hague Appel late Court on virtually the same ev idence . Please note that Dut ch 
court s have to report the ev idence on which they base their decisio ns in a 
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written deci ion. The stronges t ev idence agai nst Borsboom consis ted of the 
confess ion he made to the police. 

In fact , Borsboom was innoce nt, and the courts could have know n it. 
In his first statements, Maikel gave an offender descripti on that was very 
diff erent from how Bor sboom looked. Moreove r, Maik el desc ribed in deta il the 
express ion of the face of the killer while he was stra ngling him . So, we may 
ass ume that Maikel had a goo d look at the killer. Right after he ca rne out of 
the bushes he saw Bor sboom whil e he was phoning the police alarm numb er. 
In his statements, Maikel also desc ribed thi s man. At no point in time did he 
eve r say that the man phoning was the same man as the ki lier. 

The time frame of that an emo on preve nted Borsboom from co mmittin g 
the murder. He was empl oyed by a firm in a nearby indu strial park . There the 
working day ended when the packages had been loaded into the trucks. That day 
two trucks arriv ed to co llect packages . The tachogra phs of the trucks indic ate 
that one left at 5: 18 p.m. and the other at 5:2 1 p.m . Fo r a stro ng biker it takes 
11 minut es to ride from the industrial park to the park where the childr en were 
attacked. So, Borsboom could have arr ived there at 5:29 p.m . at the ear liest. 
By then, how eve r, two men who were walkin g their dogs we re standin g next 
to an adult bicyc le near the bushes where the childr en were attacked, right on 
the rout e the kill er walk ed with them. We only know this not beca use the two 
men told the polic e but also beca use a third witness desc ribed these two men to 
the police and was very sure about the time he saw them there: He pun ched a 
time-cloc k when leav ing his work and rode stra ight home, where he arrived at 
5:35 p.m. Soon after that , the men with the two dogs passe d the bushes where 
the killer was attacking Maikel and Nienke. Maikel by then was pretendin g to 
be dead but looked out of the bushes with his head turned away from Nienke 
and the kill er. Later he desc ribed the black and white dog of one of the men 
he saw pass ing. In short, Borsboo m ju st did not have the time to co mmit the 
murd er. 

There was no technica] ev idence prese nted at trial that pointed to 
Borsboom . DNA was found under the nails and on the rubb er boot of Ni enke 
that belonged to someo ne other than N ienke or Maikel, an unkn own mal e 
person. Note that the childr en had been play ing with water for some 20 minut es; 
and because Nienke was bitin g her nails, she must have had clean finge rnail s. 
Thu s, this DNA must have been collected after the childr en playe d in the 
park. Neve1theless , the expert of the Nederlands Fo rensisch Instituut (NFI ; Th e 
Dutch For ensic Laborat ory) told the court at trial that thi s DN A might very 
we ll come from a boy at schoo l. It did not, as will beco me clear soo n. 

Durin g a wee kend in September Borsboorn made co nfess ions. Hi s inter
roga tion s we.re not record ed, nor was his attom ey prese nt, althou gh the attorn ey 
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