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court are served by the prosecution administration well before the prosecutor
starts preparing the case. If he then concludes that there is, unlike the opinion
of the police, too little evidence for a conviction, the case cannot be redrawn
any more and an acquittal must be demanded. At the appellate level, a demand
for an acquittal by the prosecution reflects a difference of opinion between
the lower level prosecutor, who appealed the District Court’s verdict, and the
prosecutor, who handles the case at the Appellate Court.

The prosecutor is also responsible for the completeness of the dossier.
This function, which in practice is served by the police, is central to Dutch
criminal procedure. If a prosecutor says in court that the dossier is complete, it
is considered complete without further ado (50).

Not everything the police gather goes into the dossier. The Code of
Criminal Procedure specifies that the dossier has to encompass all “relevant”
documents. What is considered relevant appears to differ from prosecutor
to prosecutor. Sometimes relevant is interpreted as “just all incriminating
evidence.” In the Schiedam Park murder, for instance, it became clear from
some loose remarks contained in the dossier that there had been an unknown
number of other suspects. Why these men came under suspicion at one point in
time, what investigations had been conducted on them, whether they had been
in custody, and why they were not considered a suspect any more remained
completely hidden from the court and the defense. In a weak evidence case
such as the one against Borsboom, this information, of course, can be highly
relevant. Maybe there were more serious suspects among them.

Dutch judges enjoy wide discretionary powers in choosing the type and
severity of punishment (5/). The penal code specifies minimum terms for
punishments in general (e.g., 1-day imprisonment) and specific maximum terms
for each offense in the penal code. Bench courts confer in chambers about the
guilt and the sentence in one session. Dissenting opinions are forbidden, and
the secret of the chamber is very strict. That is the reason there has been no
public review of the conduct of the Rotterdam District Court and The Hague
Appellate Court who convicted Borsboom on such slim evidence. There have
been internal reviews, but the presidents of these two courts only publicly
described how these reviews were done, not what the results were (52,53).

CONVICTION IN THE SCHIEDAM PARK MURDER

Borsboom was convicted by the Rotterdam District Court and the The
Hague Appellate Court on virtually the same evidence. Please note that Dutch
courts have to report the evidence on which they base their decisions in a
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written decision. The strongest evidence against Borsboom consisted of the
confession he made to the police.

In fact, Borsboom was innocent, and the courts could have known it.
In his first statements, Maikel gave an offender description that was very
different from how Borsboom looked. Moreover, Maikel described in detail the
expression of the face of the killer while he was strangling him. So, we may
assume that Maikel had a good look at the killer. Right after he came out of
the bushes he saw Borsboom while he was phoning the police alarm number.
In his statements, Maikel also described this man. At no point in time did he
ever say that the man phoning was the same man as the killer.

The time frame of that afternoon prevented Borsboom from committing
the murder. He was employed by a firm in a nearby industrial park. There the
working day ended when the packages had been loaded into the trucks. That day
two trucks arrived to collect packages. The tachographs of the trucks indicate
that one left at 5:18 p.m. and the other at 5:21 p.m. For a strong biker it takes
11 minutes to ride from the industrial park to the park where the children were
attacked. So, Borsboom could have arrived there at 5:29 p.m. at the earliest.
By then, however, two men who were walking their dogs were standing next
to an adult bicycle near the bushes where the children were attacked, right on
the route the killer walked with them. We only know this not because the two
men told the police but also because a third witness described these two men to
the police and was very sure about the time he saw them there: He punched a
time-clock when leaving his work and rode straight home, where he arrived at
5:35 p.m. Soon after that, the men with the two dogs passed the bushes where
the killer was attacking Maikel and Nienke. Maikel by then was pretending to
be dead but looked out of the bushes with his head turned away from Nienke
and the killer. Later he described the black and white dog of one of the men
he saw passing. In short, Borsboom just did not have the time to commit the
murder.

There was no technical evidence presented at trial that pointed to
Borsboom. DNA was found under the nails and on the rubber boot of Nienke
that belonged to someone other than Nienke or Maikel, an unknown male
person. Note that the children had been playing with water for some 20 minutes;
and because Nienke was biting her nails, she must have had clean fingernails.
Thus, this DNA must have been collected after the children played in the
park. Nevertheless, the expert of the Nederlands Forensisch Instituut (NFI; The
Dutch Forensic Laboratory) told the court at trial that this DNA might very
well come from a boy at school. It did not, as will become clear soon.

During a weekend in September Borsboom made confessions. His inter-
rogations were not recorded, nor was his attorney present, although the attorney
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