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Chapter 3

Lie Detectors and the Law: The Use
of the Polygraph in Europe
Ewout H. Meijer and Peter J. van Koppen

In the 1990s, the Belgian Police found themselves confronted with a number of
major criminal investigations they had been unable to solve. In order to force a
breakthrough, they decided to submit suspects to lie detection tests using the
polygraph. Experienced polygraphers were flown in; from South Africa to test
Flemish suspects, from Canada for suspects from Wallonia. The introduction of the
polygraph in Belgium turned out to be successfi~l.Not necessarily because the cases
were solved by the polygraph per se, but because a number of suspects confessed
during or after the test.' Following these successes, the Belgian Federal Police in
Brussels had their own people trained. Currently, three dedicated polygraphers test
over 300 suspects per year.
Belgium is not the only example of recent developments in the use of polygraph testing in
Europe. In the United Kingdom and the Netherlands, the polygraph is used for periodical
testing of sex offenders. The test is used to assess the veracity of sex offenders' self reports
about both treatment compliance and sexual history. Again, practitioners are content with
the results (Gn~bin,2002).

These examples illustrate that polygraph testing is not exclusively an American
affair. Several Ellropean countries have adopted the use of polygraph testing to some
extent, but others have not. Meanwhile, the use of the polygraph tests is heavily
debated. Arguments for this debate not only include scientific properties of the test,
such as accuracy, but also legal and ethical issues, for example, whether it is alien
to the right to remain silent. Legal systems in different European countries weigh
these argunlents differently, resulting in different legal restraints on polygraph test
In this chapter, we will discuss the use of the polygraph in Europe, and how legal
systems in various countries deal with the issues surrounding it. We do not pretend to
give an exhaustive review. This is impossible, since polygraph testing is partially in
the hands of the secret services and military, and thus confidential. Even infonnation
1 This effect is also referred to as the bogus pipeline effect. See Roese and Jamieson

that is not confidential is rarely published and often inaccessible. Therefore, only
applications of the polygraph on which information is publicly available will be
discussed.
For a better understanding of the issues affecting legal status, we will first
disc~~ss
the basic principles of polygraph testing. After that, we will discuss how far
polygraph testing has penetrated into the legal arena of several European countries.

Polygraph Testing

The words 'lie detector' and 'polygraph' are often used synonymously. The tern
'polygraph' refers to the recording device that is used for registering different
physiological parameters. Polygraphs designed for lie detection tests used to be
briefcase-sized machines, measuring physical signals from the subject and recording
them with multiple pens on a lengthy roll of paper. Nowadays, they consist of a
small amplifierldigitizer and a laptop recording the signals. The sensors attached
to the subject are generally (1) two expendable bands positioned around the thorax
measuring respiration, (2) two electrodes attached to the inside ofthe hand measuring
palm sweating and (3) an inflatable cuff positioned around the upper arm registering
blood pressure. An example of a recording is given in Figure 3.1.
The plrysiological parameters registered with a polygraph CO-varywith a number
of psychological processes, including emotions such as fear and stress. Although it
is widely accepted that there is no unique physiological pattern associated with lying
(Lyklcen, 1998), the tracings can still be used to infer guilt or innocence, as will be
discussed below.

Tlze Qziestions
Various forms of polygraph testing exist. The two main forms are the control
question test (CQT, see Reid, 1947) and the Guilty Knowledge Test (Lyklten, 1960).
The method of choice in most applications is the CQT.' During a CQT, the suspect
is asked three different types of questions, relevant questions, control questions, and
irrelevant questions. The relevant questions deal directly with the incident under
investigation, for example 'on the 25th of March, did you shoot Gordon Shumway?'
The physiological reactions to each relevant question are compared with those
accompanying the control question directly preceding or following it. These control
questions have a more generic nature, but also deal with undesirable behaviour, for
example 'In the first 25 years of your life, have you ever done anything illegal?'
The irrelevant questions are neutral, and take the form of, for instance, 'Is today
Wednesday?' They are used as fillers.
2

We will discuss the GKT later in the chapter.
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Computerized recording of physiological signals during a control
question polygraph test

Note: From top to bottom, tracings represent thoracic respiration, abdominal respiration, skin
conductance and blood pressure. Vertical lines represent the start of an irrelevant question
(NI), a control question (CQ1) and a relevant question (RI).

A typical CQT starts with a lengthy pre-test interview. During this interview,
the suspect is led to believe that lying is accompanied by involuntary changes
in pl~ysiologicalactivity, and that the polygraph registers these changes, and can
thus determine whether he is lying or not. Most importantly however, the suspect
is told that for the test outcolne to be 'innocent' he needs to answer all questions
Meanwhile, the polygrapher einphasizes the importance of answering both the
relevant and the control questions with 'No'. This is achieved by giving the suspect
the impression that disclosure of previous illegal behaviour will negatively influence
the polygrapher's opinion of the suspect ('You don't look like solnebody who would
engage in illegal activities, do you?'). Assulning that somewhere in their youth
everybody has overstepped the mark, the suspect will feel forced to give a deceptive
answer to each control question. Supposedly, this results in a situation where for
an innocent suspect the control questions become most stressfill, since he is led to
believe that his deceptiveness to this question will be picked up by the polygraph,

and will cause him to fail the test. A guilty suspect is thought to be less worried about
the control questions. For him, his deceptive answer to the relevant questions poses
the greatest threat of failing the test. This assun~ptionunderlying the CQT llas also
been referred to as the inference rule: 'each examinee will focus his or her concern
on the questions that present the greatest threat of failing the test' (Elaad, 2003, p.
38).

The use of the CQT is co~lti~luously
subjected to a long ongoing discussion. In
particular, the validity of the inference rule has been debated since the 1970s (BenShalchar and Furedy, 1990; Furedy and Heslegrave, 1991; Iacono and Lyldcen,
1997, 1999; Podlesny and Raslcin, 1977; Raskin, 1989; Raskin et al., 1997, 1999;
Raslcin and Podlesny, 1979; Saxe, 1991). The notion that guilty suspects show the
greatest concern to the relevant questions while innocent show the greatest concern
to the control questions has little foundation in psychological theory nor is it very
compelling. Why would an innocent suspect be so much concerned with the co~ltrol
question, while being the subject of a murder investigation? Could the relevant
question not be perceived as more threatening and thus elicit larger responses?
The control questions in the main interview are based on the discussion between
polygrapher and suspect during the pre-test interview. According to proponents of
the CQT, a slcilled polygrapher is capable of both formulating control questions
and creating an atmosphere in which an innocent examinee-is most worried about
these, whereas a guilty examinee is most worried about t l ~ erelevant questions.
Consequently, the quality of a test heavily depends on the intuition of the polygrapher
in each and every case.
As a result, large differences in the quality of tests exist. This can be illustrated
with a case one of the authors (EM) was confronted with. He was asked to give
his opinion on the quality of a CQT in a sexual abuse case, and the weight that
should be given to its outcome. The accused underwent a polygraph test with a
private commercial polygrapher from London. The only documentation of the
test consisted of a video tape directed at the ex-wife of the accused, on which the
polygrapher stated 'There's no way that the accused is having any fonn of sexual
contact with your children or with anybody else's children. He is not attracted to
children. He is however very, very much in love with you.' When trying to get hold
of more documentation, it turned out that there was no audio or video recording of
any portion of the test, because this, according to the polygrapher, would distract
the examinee (strikingly, during the test the examinee was seated next to a running
washing machine). Furthennore, the polygrapher had disposed of the graphs because
he maintained a paperless office. It should be plain to the reader that we needed little
time to come LIPwith a verdict on the quality of this specific test.
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Estimations of the error margin of the CQT vary. This variation is in part due to
difficulties that characterize research on the method's accuracy. In a typical laboratory
study, subjects are instructed to co~nmita mock crime and are subsequently tested
with a CQT. Their results are compared to tested subjects who did not commit the
mock crime. The main problem of such laboratory studies is that the CQT is based on
detecting the fear of being exposed. This fear is largely absent in laboratory studies.
One may therefore expect huge differences between a murderer who is subjected to
the CQT and may face life imprisonment, and an undergraduate psychology student
who - sewing as subject to gain study credits - is ordered to 'steal' something by
the experimenter.
Field studies have more ecological validity, but face other problems. Most
importantly, they lack an objective measure of guilt (i.e. ground truth). Whether the
suspect was convicted afterwards is a suboptimal measure, since a conviction is,
directly or indirectly, influenced by the results of the CQT. In pa~ticular,admissions
or confessio~lsmade by suspects under the influence of a polygraph test result in a
sampling bias overestimating the validity of the CQT (Iacono, 1991).
Keeping these limitations in mind, field studies typically show that guilty suspects
are correctly classified as guilty by the CQT in 83-89% of the cases (and 10-17% as
innocent, with 2-10% inconclusive), while innocent suspects are deemed innocent in
53-72% of the cases (and 1 2 4 7 % as guilty, with 5-29% as inconclusive, see BenShakhar Furedy, 1990; Carroll, 1991; Honts and Perry, 1992; Iacono and Patriclc
1997; Lyldcen, 1998; Raskin and Honts, 2002). Besides highlighting the differences
in accuracy rates between studies, these data also show that the probability for an
innocent suspect to be classified as guilty is relatively
Recently, the authoritative National Research Council (2003) reviewed the
literature on the accuracy of the CQT. Strikingly, not a single study was found that
inet the criteria for good scientific research. The 37 laboratory studies and seven field
studies that passed the minimum standards for review showed an accuracy index of
0.85 and 0.89 respectively, corresponding to an accuracy rate of around 80%. It led
the National Research Council to conclude that specific-incident polygraph tests can
discriminate lying fi-om truth telling at rates well above chance, though well below
The National Research Council did make the reservation that these
dies primarily included examinees that were untrained in countermeasures.
unte~~neasures
refer to anything that a subject might do in an effort to defeat or
stort a polygraph examination (Honts and Amato, 2002). They can be divided into
3 This means that the probability of a false positive result is much higher than the
bability of a false negative result. This is alien to legal doctrine that prescribes that it
uld be the other way around, abbreviated in the so-called Blaclcstone Maxim: 'Better that
guilty persons escape than that one innocent suffer.' See Blaclcstone (1882, Boolc 4, Ch
See also Volold~(1997).

two families, the gene?-a1state countenneasures and specificpoil~tcountermeasures.
General state countermeasures are aimed at disturbing the subject's psychological
and physiological state during the entire test, for example by taking drugs. Specific
point countenneasures are aiined at a~igmentingor reducing the responses to
different questions, for example through biting ones tongue or by mental imagery. In
a laboratory setting, Honts and colleagues (Honts et al., 1996, 1985) showed that a
non-neglectable proportion of participants can successfi~llybe instructed to defeat a
polygraph test by using s~ichcountermeasures.

Sex Oflenders
In the previous section, we focused on the use of the CQT in crime investigations.
The CQT, however, is also used in post conviction ~nanagelnentof sexual offenders.
Although this application is only partially related to the legal issues, it inay serve
as a good example of how polygraph testing is used. The reported successes may
result in grown confidence, and can in turn affect the legal status of polygraph test
outcomes.
Successfi~ltreatment of sex offenders often poses special problems. The recidivism
rates alnong this type of offenders are high (Hanson et al., 2003; Prentlcy et al., 1997)
and cause public indignation and discussion. The frequent failure of the treatment is
partly due to the fact that sex offenders, more than other offenders, have a long history
of concealing their behavio~uland lying about it. Having them tell everything, essential
to many forms of therapy, is equally as important as it is difficult.
According to practitioners, using the polygraph aids breaking through this pattern
of lying and deceit. According to English and colleagues it is akin to urine testing drug
offenders: a method of validating offenders' self-repods of treatment compliance and
nlonitoring very specific behaviours (English et al., 2003). More precisely, the use of
the polygraph in sex offender management serves three fi~nctions:(1) to verify the
accuracy and co~nplete~~ess
of the sexual history information an offender provides
during treatment; (2) to verify the details of the conviction offence; and (3) to verify
whether a probationer or parolee is complying with the conditions of community
supervision and cooperating with treatment expectations (English et al., 2003). The
usefi~lnessof the polygraph in sex offender management seems undisputed alnong
practitioners who use it. Several studies show that it aids in having offenders disclose
information about the number of previous offences, victims, and behaviours that
increase the probability of recidivism (Ahlmeyer et al., 2000; Emerick and Dutton,
1993; English et al., 2003; Grubin et al., 2004).
The use of the polygraph in sex offender management, however, has not remained
free from criticism (Blasinga~ne,1998; Branaman and Gallagher, 2005; Cross and
Saxe, 1992, 2001; Faller, 1997). It is argued that many sex offenders suffer from
personality disorders that prevent them fkom experiencing anxiety when lying. This
would make their physical responses during a CQT test meaningless. Additionally,
these kinds of offenders routinely engage in cognitive distortions. These distortions

l
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include perceiving children as wanting sex with ad~llts,seeing sexual contact with
children as socially acceptable and rationalization of their behaviour towards their
victims ('This is not abuse, but in the interest of the child', see Ward et al. 1997). These
cognitive distortions are likely to reduce feelings of guilt and anxiety, resulting in
reduced detection during a CQT. Finally, many sex offenders are engaged in patterns of
lying to conceal their pattern of abuse, often spanning many years. They are habituated
to presenting lies, which again makes their lies less detectable during a CQT.
The biggest concern with the use of the CQT in sex offender management is
the wording of the relevant questions. I11 crinlinal investigations, relevant questions
deal with a known offence and are univocally worded (e.g. 'On the night of March
25th, did you shoot John Doe?'). In sex offender management, on the other hand,
the relevant questions deal with unlcnown offences or behaviour. Consequently, the
relevant questions are generic, for example 'Did you have any sexual contacts with
children other than Kevin?' As a result of this, the relevant questions become more
similar to the control q~iestions.
This can be illustrated by the following example. To what extent does a relevant
question like: 'Have you had unsupervised contact with children over the last 3
months?' differ from the adjacent control question: 'Have you done anything over
the last 3 months that would concern your probation officer?' (Grubin et al., 2004, p.
213). Comparing these questions is stressiug the inference rule to its lilnits, because
now both the control and the relevant questions focus on general, non-specific
misconducts.
Notwithstanding the critique, the use of the polygraph in sex offender management
is widespread in the United States. Over 70% of community-based sex offender
treatment programs use the polygraph for adults and over 45% for juveniles (McGrath
et al., 2003). As lnentioned earlier, the United Kingdom and the Netherlands are
following suit. The reason for this popularity does not lie in the method's accuracy,
but in the method's capability to elicit confessions. Abra~nsand Abrams (1993), for
example, acknowledge that part of the disclos~ireof offences and behaviour is made
before the actual testing takes place. Offenders disclose infonnation upon learning
that a polygraph test is going to be administered in the fi~tureand during the pre-test
interview, well before the polygraph is actually attached. Data from the British pilot
study by Grubin and his colleagues (Gnibin et al., 2004) corroborate this. They found
that sex offenders admitted more sexual deviant behaviour as a result of polygraph
testing, but a substantial proportion of these admissions were made during the pre-test

inbigziozrs Questions
e problem of ambiguous q~~estions
is not confined to sex offenders. To demonstrate
S, we will use an example drawn from a Belgian murder case.-'
uthors (PvIC) served as expert witness in this case.

In the early lnolning of 2 June 1998, the Dutchman Ran Biemans, 58 years old, is
found dead in his apal-tlnent in the Belgian town of Meerle. He is found lying next to
his bed with his throat cut. He has evidently been tortured before he was killed. From
the beginning, the Belgian police suspect his Dutch wife Els L. She clai~nshaving
been in bed at the time the murder took place, but did not notice anything. She
testifies she woke up with a very bad taste in her inouth and that her hands and feet
were taped together. Conseq~lently,she claims having been drugged by the killers.
This claim is supported by shoe prints found on the bed and signs of a struggle. The
police discover that Ran Bietnans led a double or even triple life. He spent lnuch
time in the Amsterdanl red light district and was involved in illegal trade of various
Itinds. It should also be noted that Els L. was not faithful to Ran either: she had a
lover named Wilco. In police interrogation she evidently lied stating that she had no
relation with Wilco at the time of the murder.
Els L. denies any involvelnellt in the crime, and is subjected to a CQT by the
Belgian Federal Police. The police hypothesis is that she benefited froin the death of
Ran Biemans, because of his wealth. Thus, according to the police, she either killed
him herself, or was involved in some other way.
By the time Els L. had to undergo the polygraph test, she was convinced that
Wilco conllnitted the crime. The testing of Els L. consisted of two sessions. The first
probed whether she killed Ran Bielnans (see Box 3.1 for the questions asked). She
came out trutl-lfi11. In the second session however - completed the same afternoon
- the questio~lswere much lnore ambiguous. For example 'Concenling the facts
colnlnitted on Ran on the night of 1st to 2nd June 1998, do you know with certainty
who did coln~nitthese?' The outcome of this test was 'not truthf~~l'.

Box 3.1

An example of non-ambiguous (first session) and alnbiguous (second session)
relevant qt~estionsin one single case (our translation froin Dutch).

First session with Els L.
Relevant 1: In the night of 1st to 2nd June 1998, did you slice open the throat
of Ran?
Relevant 2: In the night of 1st to 2nd June 1998, are you the one who sliced
open the throat of Ran?
Relevant 3: In the night of 1st to 2nd June 1998, are you the person who
sliced open the throat of Ran?

l l
I l
l I
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Control 1: Apart from this case, do you remember ever telling an important
lie?
Control 2: Apart from this case, do you remember ever hurting anybody?
Control 3: Apart from this case, do you remember ever doing sometl~ing
illegal for wllicll you have not been caught?
Second session with Els L.
Relevant 1: Concerning the facts committed on Ran on the night of 1st to 2nd
June 1998, do you lcnow with certainty who did conimit these?
Relevant 2: Concerning the facts committed on Ran on the night of 1st to 2nd
June 1998, did you help in committing these?
Relevant 3: Concerning the facts coininitted on Ran on the night of 1st to 2nd
J~ine1998, did you organize these?
Control 1: During the first 40 years of your life, you remember if you ever
told an important lie?

1

Control 2: During the first 40 years of your life, do you remember you ever
bun anybody?
Control 3: During the first 40 years of yoiir life, do you reinelnber if you did
something illegal for which you have not been caught?

The ambiguity of the relevant q~iestionsin the second session introduces two
problems. First, as in sex offender testing, the more generic wording inaltes the
co~nparisonwith the control questions cumbersome. Second, even in case that the
'not tnithfiil' o~itcomeis correct, the generic wording ~nalcesinterpretation difficult.
In this case, the prosecution inferred that Els L. must have hired someone else to
commit the killing. This inference is neither warranted nor logical, as there is reason
to believe that she responded to the relevant questions only because at the time of
the polygraph test she believed she Imew who committed the murder: Wilco. This
however does not mean that she knew it at the time of the killing or that she was in
any way involved in organizing it.
Gtrilty Knowledge

re is a second polygraph technique, first described by Miinsterberg (1908)
later named the Guilty Knowledge Test (GICT) by Lyldten (1960). During a
T, the pl~ysiologicalmeasures recorded are the same as those in a CQT, but
questions differ. All questions concern details of the crime, presumably only
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Icnown to the police and the perpetrator. These questions are presented with ~nultiple
answer alternatives. These answer alternatives include the correct answer, but also
several plausible incorrect answers (e.g. 'Was the victim lulled with a ... (a) gun, (b)
lulife, (c) rope, (d) bat, (e) ice pick?'). The suspect answers all alternatives with a
'No'. For an innocent suspect, all alternatives are equally plausible. Therefore, over
the whole test, responses to the correct alternatives will not significantly deviate
from those to the incorrect alternatives. A g ~ ~ i l suspect,
ty
however, will recognize
the correct alternatives and show enhanced physiological responses to them. Thus,
consistent stronger pl~ysiologicalresponding to the correct alternatives is indicative
of Icnowledge of intimate details of the crime and involvement can be inferred.
The most important advantage of the GICT is that it protects the innocent (Elaad,
1999). The probability that an innocent suspect will fail the test depends on the
number of questions and the number of alternatives. Using the aforementioned
example, the probability that an innocent suspect shows the strongest reaction to
'rope', while this is the true murder weapon, is 20%. If several of these questions
are asked, this probability drops dramatically. The probability of an in~locentsuspect
consistently showing the strongest reaction to the correct answer on five questions
with five alternatives each is 0.03%.
The disadvantage of the GICT lies in the formulation of the questions. These
questions need to fulfil two req~~irements:
(a) the details aslced need to be lcnown
to the culprit and the investigating authorities, and (b) the details aslced inust not
be 1cnow11 to an innocent suspect. Thus, questions should concern aspects of the
crime that are obvious enough for the perpetrator to have noticed, and also the
culprit should not have been under the influence of alcol~olor drugs impairing his/
her memory. Furthermore, this means that once a suspect has gained lcnowledge
through other means than being the perpetrator - for 'instance by extensive police
interviews or by reading his case file - he or she can no longer be discerned from a
guilty suspect. Therefore, the GKT can only be applied in the first stage of a police
investigation, and construction of enough questions may be difficult is many cases
(Podlesny, 1993; 2003).
The GKT is only used on a large scale in Japan (Hira and Furumitsu, 2002;
Nakayama, 2002). Approximately 5000 tests are performed annually. They are
performed by specially trained experts, who are not involved in the case. These
experts are not police investigators but are employed as researchers by a forensic
laboratory. If requested, they visit the crime scene in order to formulate questions.
Provided the GKT meets certain requirements, it is admissible as evidence in
Japanese courts (Ben-Shakhar et al., 2002; Nakayama, 2002).
In sum, the term 'polygraph testing' covers a number of techniques. For practical
rather then theoretical reasons, the CQT is the most widely used technique. Different
tests serve different goals. These goals range from veracity assessment of a statement
to the elicitation of a confession. Besides the accuracy of the different techniques,
a number of ethical issues characterize the legal discussion on the use of polygraph
testing. These include the manipulation during the pre-test interview of a CQT (is
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one allowed to lie to a suspect during interrogation?), the voluntariness of the test
(given that the physiological signals are largely involuntary) and the fact that the
outcome of a test is often used to pressure an interrogee into confessing. How legal
systems in various countries deal with these issues is the topic of the following
section.

The Polygraph in Europe
Legal Sjxtems
The application of the polygraph in different European countries varies considerably.
It ranges from a significant role in the judicial system in Belgium to, for instance,
Spain where the use of polygraph testing has apparently never been suggested.
Before we give a concise description of the application of the polygraph in a
number of European countries, we should shortly venture into the manner in which
courts treat evidence in many European countries.
In most common law countries - such as the United Kingdom and most of the
states in the United States - the-legal system is based on a jury trial. In a jury trial,
the judge serves as the gatelteeper with respect to evidence: he or she decides which
pieces of evidence are put before the jury. This has resulted in an extensive body of
rules on the admissibility of evidence (e.g. Heydon, 2004; Strong, 1999). In most
European countries however, the criminal trial is modelled after a bench trial. Here,
the judge - or court - is both gatelteeper and finder of fact.
The latter system has resulted in a tradition where all potential evidence is
presented to the fact finder. In these systems, rules on admissibility of evidence
serve little purpose. The emphasis lies not so much on the admissibility of e ~ i d e n c e , ~
but on rules governing the use of evidence by the co~11-tin decision making. Since
these rules tend to be scarce in many countries, this has resulted in a 'free evidence'
system (DamaSlta, 1986).
The lack of admissibility rules is usually compensated by the nlles that courts
- in contrast to juries - have to argue their decisions. Two different versions of this
exist in Europe. In the one system the final evaluation of evidence is governed by the
collvictioiz intinze: the court convicts when it is convinced the suspect is guilty. In the
other type - with colzvictiolz i*aisonke- the court must argue its verdict in a manner
that conforms to certain statutory standards, although also these standards tend to
be rather lenient. Typically, in these systems, an appeal to the Supreme Courts can
only concern matters of law, not the manner in which evidence was weighed by
the lower court. This may explain why in some European countries, in spite of a
olicy or precedents that forbid the use of polygraph tests as evidence, it is used

are rules on the admissibility of evidence obtained by the police
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The Polygi-aplz in Eza-ope6
In Belgium, over 300 CQTs are performed annually. Cases include mmder, rape,
theft and arson. The introduction of polygraph testing in Belgium raised some legal
concern. When questioned in Parliament, the minister of Justice indicated that the
results should only be used in police investigations, and would not be offered as
evidence in court (see also Boclcstaele, 2001; Verhaegen, 2OOO).' Practice turned
out to be different. Although refi~sedas evidence by bench courts (Traest, 2001), the
results of polygraph tests have been offered as evidence before the Court ofAssisen,
the Belgian jury, among which was the aforementioned case of Els L. Since juries
do not have to explain their use of evidence, polygraph tests are defacto accepted as
evidence in Belgium.
In the Netherlands, the outcolne of a polygraph test is neither used as evidence in
court, nor in police investigations. In the 1990s, it appeared to go the other way. The
Werkgroep Leugendetectie (Taslcforce Lie Detection, 1993), consisting primarily
of police officials and policy advisors, concluded that 'the polygraph could have
a certain value for the Dutch crilninal law system'. According to the taslcforce, lie
detection could give an indication of the veracity of a statement and, as such, aid
to defining the direction and priorities in crirninal investigations. The taslcforce,
however, did acknowledge the technique's error margin and expressed reservations
about using the outcolne of a CQT as evidence in court. In 1996 this report was
succeeded by two reports on the request of the Dutch minister of Justice by four
professors of psychology (Boelhouwer et al., 1996; van Koppen et al., 1996). Their
recomlne~ldationswere generally similar to those made by the taslcforce. They
concluded that, provided certain conditions are met, application of the polygraph in
criminal il~vestigationcould be meaningfi~l.Still, the ininister of Justice rejected the
introduction of polygraph testing, primarily because it is alien to the right to remain
~ i l e n t ,an
~ argument that returns in other countries across Europe as well. More
6 Our gratitude goes to Anna Baldry, Vivi Bang Pallesen, Wolfgang Bilsky, Vicente
Garrido Genoves, Par Anders Granhag, Helina Hakkanen, Andreas Icapardis, Martin Killias,
Annika Melinder, Pekka Santtila, Sven Svebak, Peter Tak and Rita iukauskiene, who served
as informants for this section.
7 The minister of Justice wrote: 'but it should be emphasized that not so much the
results of the test with the lie detector would enable the court to solve a criminal or other
case, but the confession to which the test Inay lead, as far as the confession is believable and
supported with other data in the investigation. The lie detector thus is a tool among others;
as it has proved useful in certain cases - sometimes incriminating, more often exculpatory
-investigating judges will continue to use it in the future.' Our translation fiom questions and
answers Kamer (2000-2001), 22 May 2001,12 (question number 4689 by Schoofs).
8 In that she followed Article 6 of the European Convention of Human Rights. This
article reads as follows: (1) In the determination of his civil rights and obligations or of
any criminal charge against him, everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established by law. Judgement shall
be pronounced publicly by the press and public may be excluded from all or part of the trial
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recently, a request for a polygraph test was rejected by the The Hague Appellate
Court. This decision was upheld by the Dutch Suipreme Court (Hoge Raad) because
'it is widely lu~ownthat the use of polygraphs in criminal investigation is disputed
because of its ~nreliability.'~
In contrast to criminal law, polygraph testing has been
introduced in the Netl~erlandsin sex offender management.
In the United Kingdom, polygraph testing is not used in crilninal law either.
The British govern~nentdid announce the intention to initiate pilot studies on its
effectiveness in the 1990s, but after a report by the Worlcing Group of the British
Psychological Society (British Psycl~ological Society, 1996), the plans were
abandoned. The British Psychological Society recently published a new report
(BPS Worlcing Party, 2004),'O concluding that 'the use of the polygraph has inherent
weaknesses, and that the error rates can be high. [...] Polygraphic deception detection
procedure should not be ascribed a special Stahis.' Meanwhile, the United Kingdo111
is serving as a pioneer in the use of the polygraph in sex offender management.
In Germany, the Supreme Court (Bundesgerichtsllof) abandoned the CQT from
penal procedures in 1998. This decision was based on a report written by three
professors of psychology. There was however, less agreement among these experts
then in the aforementioned couqltries. According to Professor IClai~sFiedler (1999),
the CQT does not meet the standard criteria of scientific validity. Professor Max
Steller (Steller and Dahle, 1999) was a little more lenient; aclcnowledging that
polygraph testing should n%F be colnpletely excluded from forensic application.
Psychology professor and practicing polygrapher Udo Undeutsch was most lenient
(Undeutsch and Klein, 1999). Nonetl~eless,based on these reviews, the German
Supreme Court forbade the CQT from penal procedures (see also Burgsmiiller, 2000;
Fiedler 1999; Fiedler et al., 2002; Offe, 2001; Steller and Dahle, 1999; Undeutsch

in the interest of morals, public order or national security in a democratic society, where
the interests of juveniles or the protection of the private life of the parties so require, or the
extent strictly necessary in the opinion of the court in special circumstances where publicity
would prejudice the interests of justice. (2) Everyone charged with a criminal offence shall be
presumed innocent until proved guilty according to law. (3) Everyone charged with a criminal
offence has the following minimum rights: (a) to be informed promptly, in a language which
he understands and in detail, of the nature and cause of the accusation against him; (b) to have
adequate time and the facilities for the preparation of his defence; (c) to defend himself in
person or through legal assistance of his own choosing or, if he has not sufficient means to pay
for legal assistance, to be given it free when the interests of justice so require; (d) to examine
have examined witnesses against him and to obtain the attendance and examination of
tnesses on his behalf under the same conditions as witnesses against him; (e) to have the
ee assistance of an interpreter if he cannot understand or speak the language used in court.
9 See Supreme Court (Hoge Raad der Nederlanden), 18 June 2004, UNAU 5496 to be
nd on www.rechtspraak.nl. See also the The Hague Appellate Court Hof Den Haag), 14
rch 2006, LJNAP 2846.
10 The Working Party consisted of Ray Bull, Helen Baron, Gisli Gudjonsson, Sarah
ampson, Gina Rippon and Aldert Vrij.

and Klein, 1999).11Still, the illost widespread use of the polygraph in Gennany used
to be in civil cases, mainly child custody disputes with allegations of sexual abuse of
the children. In a recent ruling however, the Bundesgerichtshof put the outcolnes of
a polygraph test in these cases on par with those in criminal cases."
In the Nordic countries, only Finland has used the polygraph on a relatively large
scale. The Finnish National Bureau of Investigation (NBI) has used it in around
300 cases since 1995, n~ostlyho~llicidesand sexual crimes. The NB1 is the only
institution within the Finnish police using the polygraph, primarily to give direction
to the investigation. In addition, the GICT has been used in about five cases to detect
the location of a hidden body in a homicide case. The use of the polygraph at the NB1
is managed by two detectives.13Even though the outcolne of a test is not supposed to
serve as evidence in court, evidence in Finland is also governed by the 'free evidence'
system of presenting evidence in the courts we discussed above. This has resulted
in occasional cases where the outcome of a polygraph test has been presented as
evidence. At the time of writing, one case is under review by the Finnish Supreme
Co~u-t(Korltein Oilteus). This procedure will lilcely set a precedent for future cases.
Nolway and Sweden are only modest users of the polygraph. In Norway, it has
been used in the pre-trial phase in at least three cases during the last 10 years. The
admission to use polygraphs as an evidence gathering method for the trial itself was
questioned however, and the Norwegian Supreme Court (Hoysterett) rejected the use
of polygraphs in 1996.14More recent cases have been met with the same scepticism
and reference to this verdict. In one of the t h e e cases, the defence made considerable
efforts to convince the Appellate Court (Lagnlannsrett) to,ascept polygraph testing
as evidence. They failed, and the Court decided on traditional evidence and witness
testimony only. However, the Norwegian evidence rules are also characterized by
the 'free evidence' system. As such, the precedent set Gy the Haysterett does not
prevent use in comt because of evidential reasons, but because it violates the civil
rigilts of the suspect. It could, the court argued, be an imperative for others (e.g.
other suspected, victims, etc) as well and, as such, threatens civil rights and reflects
an unhealthy pressure. In addition to criminal cases in Norway, the polygraph is also
used in civil cases.15
In Sweden, the polygraph is not used on a regular basis either. It was used two or
three times during the 1990s in cases where men were accused of molesting children.
The results were offered as evidence by the defence, to prove that the suspect was
illnocent. In one of these cases, the court held a small hearing with one expert pro
1I B~ndesgerichtshof,10 February 1999 (3 StR 460198; NStZ-R! 2000,35).
12 See Bundesgerichtshof,24 June 2003 (V1 ZR 327102).
13 The equipment was originally developed at the University of ~yv~lcylii
by ~rofessor

Karl Hagfors.
14 H~~sterett
(S~l~renle
COLW).
Icjennelse (verdict). Rt-1990114 (343-96).
l5 Sven Svebak, a university ~rofessor,reports that he, as far as he knows, is the only
One conductingpolygraph exalninations in Norway. He conducted some 100 polygraph tests,
almost exclusivelyin civil cases.
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and one expert con the polygraph. The court decided to give very little weight to
polygraph evidence, whicll had a precedential effect. Therefore, even though there
is no formal ban and free exa~ninationof evidence, the use of the polygraph is still
limited. In Denmark, the polygraph is not used at all. It has, however, also not
been forbidden on statutory grounds or through precedents set in legal decisions of
courts.
In Switzerland finally, the use of the polygraph is considered an u~llawfulmeans
of investigation. In this, the Swiss follow Article 6 of the European Convention on
Human Rights (see above). The courts interpret this in an manner that nobody can be
forced - directly or indirectly - to accuse themselves, even if the suspect complies
(Piquerez, 1987; Sclmid, 1993).16
The Future
The search for a more accurate lie detection procedure continues. Many thinlc that
with the advancement of technology, polygraph tests will become more accurate.
The review by the National Research Council, however, contradicts this idea. In their
review, they plotted the accuraky of the selected polygraph studies against the year of
publication (National Research Council, 2003, p. 346). If technological advancement
would lead to an increased accuracy, a positive trend should be apparent. This was
not the case. As we have seen earlier in the chapter, erroneous outcomes of a CQT
can be the result of an ~~nsuccessful
pre-test interview, a problem that is not solved
by technologically more sophisticated measuring devices. In other words, even the
most sophisticated machine will not pick up an emotional state that is absent. In all,
it led The National Research Council to conclude that 'Almost a century of research
in scientific psychology and physiology provides little basis for the expectation that
a polygraph test could have extremely high accuracy'.
Also relatively new are lneasures of brain activity, such as functional magnetic
resonance iinaging (fMRI) and electro encephalography (EEG). The idea is that
these measures more directly tap into the process of deception. EEG, however, has
not yet been shown to outperform the simple and cheaper skin conductance measure,
while fMRI has not yet been shown even to be reliably able to detect deception
in individual cases. Nonetheless, at the time of writing, at least two commercial
companies offer fMRI-based lie detection tests, and one offers an EEG-based lie
detection test. Even when these new technologies turn out to be highly accurate, they
will be subjected to the same ethical and legal restraints as current polygraph tests.

16 Schweizerisches Bundesgericht, 26 April 1994, BGE 118 Ia, that can be found on
http://www.oefre.unibe.ch/law/dfr/al12003
1.htmI.
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Conclusion
Lie detection by means of the polygraph is a form of applied psychology that should
be handled with care. The different techniques each have their strengths, but also
inherent wealmesses and dangers. In general, courts around E ~ ~ r o pseem
e
to be
aware of that. Although many courts have rejected the results of a polygraph tests as
evidence, due to the 'free evidence' system that governs evidence in most countries,
this has almost never been a general ban. Moreover, besides selving as evidence,
polygraph test outcomes are also used to direct police investigations, without ever
reaching the courtroom. A general ban on polygraph testing might result in tossing
the baby out wit11 the bathwater. If supervised by research psychologists, polygraph
testing, particularly the GICT, can serve as a valuable addition to the police's and
courtroom's toollcit.
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